IN THE SUPREME CCOURT

OF THE
STATE OF SOUTH DAKOTA

* Kk * &

ORDER GRANTING MOTION
TO STRIKE APPELLANT'S BRIEF
and
GRANTING APPELLEE'S MOTION TO
TOLL BRIEFING SCHEDULE
and
DIRECTING THE CLEREK TO FILE
APPELLANT’ S8 AMENDED BRIEF

IN THE MATTER QF THE ESTATE_
OF CHARLES C. COLUMBE,
Deceased.

ROSEBUD S8IOUX TRIRBE,
Plaintiff and Appellee,
ve.

WESLEY COLUMBE, as Personal

Repregentative for the

Charles ¢. Columbe Estate,
Defendant and Appellant.

Appellee having served and filed motions to strike
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appellant’s brief on the ground it fails to comply with SDCL 15-26A-
60(5), and to toll appellee’s briefing schedule and appellant having
served and filed a response thereto and served and submitted an
amended appellant’s brief, and the Court having considered the motions
and response and being fully advised in the premises; now, therefore,
it is

ORDERED that said motion to strike be and it is hereby
granted and appellant’s brief filed on November 16, 2015 is hereby
struck.

IT IS FURTHER ORDERED that the Clerk of the Court is
directed to file appellant’s amended brief.

IT IS FURTHER ORDERED that appellee’s motion to toll
briefing schedule is granted and the Clerk of the Court is directed tg

file appellee’s brief.




#27587, Order

IT IS FURTHER ORDERED that appellant’s reply brief (if

filed) ghall be due for servic.e and filing no later than February 8, _

2016.
DATED at Pierre, South Dakota this 22nd day of January,
2016.
BY THE COURT:
ATTE

C’i?‘rk/bfé;%@upreme Court

PARTICIDATING: Chief Justice David Gilbertson and Justices Steven L. Zinter,
Glen A, Severson, Lori S, Wilbur and Janine M. Kern.
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JURISDICTIONAL STATEMENT

In this appeal, Wesley Colombe, as Personal Representative for the Charles C.
Colombe Estate, seeks review of the following orders: (1) July 22, 2015 Findings of Fact
and Conclusions of Law; (2) August 13, 2015 Order Granting Comity; and (3) August 31,
2015 Notice of Entry of Order Granting Comity.

Colombe respectfully submits that jurisdiction exists pursuant to SDCL §15-26A-
3(1) (appeal from final judgment as a matter of right).

STATEMENT OF THE ISSUES
I. Did the Trial Court commit error when it found that the April 19, 2012
Rosebud Sioux Tribal Court “Order Regarding Motion for Summary

Judgment” satisfied the requirements for comity under SDCL § 1-1-25?

Relevant Cases and Statutes:

SDCL § 1-1-25

Rosebud Sioux Tribal Constitution Article XI

Rosebud Sioux Tribe Code of Law and Order Title 9

Wells v. Wells, 451 N.W.2d 402 (S.D. 1990)

One Feather v. O.S.T. Pub. Safety Com’n., 482 N.W.2d 48 (S.D. 1992)
In the Matter of the Commitment of Lawrence Lee Jr., Supreme Court of

the Rosebud Sioux Tribe, CA99-03

! For purposes of this brief, references are as follows: (1) “CR” designates the certified
record; (2) “MH” designates the Motions Hearing Transcript held on January 8, 2015; (3)
App. Designates Appellant’s Appendix.



STATEMENT OF THE CASE

On June 26, 2013, a Petition for Informal Probate and Appointment of Personal
Representative was filed in Todd County, Sixth Judicial Circuit, South Dakota,
commencing In the Matter of the Estate of Charles C. Colombe. An Acceptance of
Appointment of the Personal Representative role was filed by Wes Colombe that same
day. Todd County Clerk of Court Marsha Hodge issued Letter of Appointment of
Personal Representative on June 27, 2013. Thereafter, Colombe filed the requisite Notice
to Department of Social Services of Appointment of Personal Representative and Notice
of Appointment of Personal Representative. He also published a Notice to Creditors in
the Todd County Tribune and personally served a Notice to Creditors upon RST and two
financial institutions.

On February 21, 2014, the Rosebud Sioux Tribe filed a Notice of Creditor’s
Claim In the Matter of the Estate of Charles C. Colombe. An Amended Notice of
Creditor’s Claim was filed on February 28, 2014. RST’s Creditor’s Claim alleged it was
owed $527,146.76 from an April 2012 tribal court order. Colombe filed a Notice of
Disallowance of Claim of Rosebud Sioux Tribe on March 12, 2014, pursuant to SDCL §
29A-3-806, citing the tribal court order’s failure to comply with South Dakota’s comity
provisions enumerated in SDCL §1-1-25. Colombe also filed a Notice to Rosebud Sioux
Tribe of Duty to File Petition on Disallowed Claim on April 1, 2014.

On April 17, 2014, RST filed a Motion to Dismiss for lack of subject matter
jurisdiction and a Summons and Complaint seeking dismissal of the probate action on
jurisdictional grounds or enforcement of the tribal court judgment. Colombe filed an

Answer on May 15, 2014.



An evidentiary hearing on the Notice of Disallowance of Claim of Rosebud Sioux
Tribe was held on January 8, 2015 before the Honorable Kathleen Trandahl. Closing
briefs and proposed Findings of Fact and Conclusions of Law were submitted by the
parties in February 2015. Judge Trandahl issued Findings of Fact and Conclusions of Law
concluding that the RST April 2012 tribal court order satisfied South Dakota’s comity
requirements under SDCL §1-1-25. An Order Granting Comity to the April 19, 2012
RST court order entitled “Order Granting Motion for Summary Judgment” was issued on
August 13, 2015. Notice of Entry of Order Granting Comity was filed on August 31,
2015.

STATEMENT OF THE FACTS

Charles C. Colombe tragically and unexpectedly passed away on June 9, 2013, as
the result of an ATV accident. Following Wes Colombe’s Appointment as Personal
Representative of the Estate of Charles C. Colombe, the required Notice to Creditors was
published in the Todd County Tribune and personally served upon known creditors. C.R.
22,23, 33. RST filed its Notice of Creditor’s Claim and Amended Notice of Creditor’s
Claim in February 2014. C.R. 26, 28. RST submitted a claim for $527,146.76 based upon
an April 19, 2012 RST court order entitled “Order Regarding Motion for Summary
Judgment.” C.R. 26, 28.

The tribal court order granted comity by Judge Trandahl is the product of more
than nine years of litigation between Colombe and RST. C.R. 86. In June 1994, RST
entered into a five-year casino management contract (“Contract”) with BBC
Entertainment, Inc. (“BBC”), a then Minnesota corporation. C.R. 89. The late Charles C.

Colombe was an owner and shareholder of BBC Entertainment, Inc. The Contract,



approved by the National Indian Gaming Commission Charmain and drafted pursuant to
the Indian Gaming Regulatory Act of 1998 (“IGRA”), 25 U.S.C. §§ 2701, et seq.,
authorized RST to operate a Class III Gaming casino on reservation land. C.R. 89.
Pursuant to the Contract, BBC provided all of the funds for the construction and
operation of the casino and as consideration for the funds BBC received the right to a
management fee of 35% of the net gaming revenue for a five year period. C.R. 89. Asa
portion of its commitment for operating capital BBC was to loan funds for an initial
Operating Expense Reserve account. C.R. 90. Despite BBC’s willingness to do so, RST
desired to avoid paying interest on the funds so RST and BBC orally agreed to instead
each make monthly contributions of 7.5% of each party’s share of the net profits to the
operating expense reserve. C.R. 90.

At the Contract’s conclusion in August 1999, BBC withdrew $415,857.00 as its
share of the Contract’s division of net profits which had not been immediately paid to
BBC and had instead been set aside in the reserve for operating expenses. C.R. 90.
Although the outside casino auditors confirmed the amount of funds payable to BBC,
RST disputed BBC’s withdrawal on the grounds that the contract had been impermissibly
modified, despite the modification being at the request and direction of RST. C.R. 90.

In its August 2001 Tribal Court suit, RST asserted that BBC was not entitled to its
share of profits because of the contract modification. C.R. 90. Although RST claimed it
was owed the money BBC had withdrawn, RST was not actually out any money. C.R. 91.
Rather, RST’s Tribal Court suit was designed to force BBC to forfeit its admittedly

earned but unpaid net profits. C.R. 90-91.



The Honorable B.J. Jones was appointed as Special Judge to hear the case. Judge
Jones sided with BBC, stating “nothing in the agreement prohibited the parties from
using their respective earnings to fund an account such as the OER account . . .” C.R. 91.
RST appealed. C.R. 91. Ultimately, however, the RST Supreme Court sided with RST
and held that RST and BBC’s oral agreement to fund the operating reserve account
through monthly mutual contributions was void for failure to obtain NIGC approval. C.R.
93. Judge Jones’ decision was reversed and the case was remanded for an accounting
which disregarded the NIGC mandated accrual accounting system in the Contract. C.R.
96.

Judge Jones’s accounting decision was filed with the clerk of the tribal court on
October 16, 2007. C.R. 102. The Tribe received a judgment against BBC in the amount
0f $399,353.61, plus interest accrued from August 15, 1999, in the amount of
$127,793.15, for a total of $527,146.76. C.R. 102. BBC did not receive a copy of the
judgment until October 24, 2007. The Tribal Attorney General sent a notice to the Clerk
of the Rosebud Sioux Supreme Court stating that BBC should not be allowed to file an
appeal unless BBC filed a statement of financial responsibility, cash or surety in the
amount equal to the $527,146.76 judgment. C.R. 200.

After more than six years of litigation BBC was insolvent and was unable to meet
the financially onerous requirements the Tribe had placed on BBC as a prerequisite to
appeal. C.R. 200. BBC filed a motion for a new trial which was summarily denied. C.R.
103.

On February 17, 2009, RST filed an action to pierce the corporate veil of BBC.

C.R. 111-126. RST claimed that shareholders Wayne Boyd and Colombe were personally



liable for the October 16, 2007 judgment it had received against BBC. C.R. 111-126. On
March 24, 2009, Colombe filed a Motion to Dismiss. C.R. 111-126. It was denied. C.R.
126.

On March 13, 2012, a hearing was held in RST tribal court regarding RST’s
Motion for Summary Judgment. The Honorable Patricia Meyers presided. C.R. 215.
Judge Meyers had been appointed as Special Judge to preside over the matter by Chief
Judge Sherman Marshall in November 2011. C.R. 215. Judge Meyers replaced Judge
Ziegler on the matter. Neither Colombe nor his counsel were informed of the judge
change. C.R. 211, 214. A motion to recuse was made at the March 2012 hearing. It was
denied. C.R. 132. Judge Meyers subsequently granted summary judgment piercing BBC’s
corporate veil and held Colombe personally liable for the October 16, 2007 judgment.
C.R. 134-135. Colombe filed a request for Interlocutory Appeal to the Supreme Court of
the Rosebud Sioux Tribe on the jurisdictional grounds raised in his Motion to Dismiss.
C.R. 150. Colombe’s request was denied. C.R. 150.

On January 12, 2011, Colombe sought de novo review of the tribal court’s
decisions in Federal District Court pursuant to Article 21 of the Management Agreement.
RST moved to dismiss Colombe’s complaint for failure to exhaust tribal court remedies.
It was denied. RST and Colombe later filed joint Motions for Summary Judgment. RST’s
Motion was granted. Colombe and RST both appealed. The 8™ Circuit reversed the
district court’s denial of RST’s “motion to dismiss the complaint for failure to exhaust
tribal court remedies pertaining to BBC’s challenge of the tribal court’s jurisdiction [over

the Contract].” Colombe v. Rosebud Sioux Tribe, 747 F.3d 1020, 1025 (8th Cir. 2014).



The case was remanded with instructions to enter an order dismissing Colombe’s
complaint. /d.

During the pendency of the federal appeal, RST’s Creditor’s Claim was filed /n
the Matter of the Estate of Charles C. Colombe. The Estate disallowed RST’s claim on
the grounds that the April 19, 2012 tribal court order failed to satisfy South Dakota’s
well-settled comity principles for recognition in state court. Specifically, the Estate
disallowed the claim because the tribal court lacked jurisdiction due to its failure to
comply with Article XI of the Rosebud Constitution and Title 9 of the Rosebud Law and
Order Code. SDCL § 1-1-25 (a), (¢), (d) and (e).

On January 8, 2015, Judge Trandahl heard witnesses and received evidence from
both Colombe and RST regarding the enforceability of the April 19, 2012 tribal court
order in South Dakota circuit court. Specifically, the Court admitted the Rosebud
Constitution, the RST Rules of Appellate Procedure, and RST Law and Order Code into
evidence and received testimony from Colombe’s tribal court attorney O.J. Semans, and
Tribal Court Attorney Eric Antoine. Both parties filed closing briefs and proposed
Findings of Fact and Conclusions of law outlining what each believed was factually
established at trial and appropriate under South Dakota’s comity law. The Court issued its
Findings and a subsequent Order Granting Comity in August 2015.

STANDARD OF REVIEW

On appeal, this Honorable Court will “review findings of fact under the clearly
erroneous standard.” State v. Wright, 2009 SD 61, 9 26, 754 N.W.2d 56, 64. “Once the
facts have been determined, however, the application of a legal standard to those facts is a

question of law reviewed de novo.” Id. “Under a de novo review, we give no deference



to the trial court’s conclusions of law.” Sabhari v. Sapari, 1998 SD 35, 9 12, 576 N.W.2d
886, 891 (quoting Landstrom v. Shaver, 1997 SD 25,937,561 NNW.2d 1, 7).
ARGUMENT
I. April 19, 2012 Tribal Court Order Improperly Granted Comity by Circuit

Court

a. Standard

South Dakota Circuit Court will recognize a tribal court order under the principle
of comity. First National Bank of Philip v. Temple, 2002 S.D. 36, 9 16, 642 N.W.1d 197,
203 (citing Wells v. Wells, 451 N.W.2d 402, 403 (S.D. 1990)).

The extent to which the law of one nation, as put in force within its

territory, whether by executive order, by legislative act, or by judicial

decree, shall be allowed to operate within the dominion of another nation,

depends upon what our greatest jurists have been content to call “the

comity of nations.” ...

“Comity,” in the legal sense, is ... the recognition which one nation allows

within its territory to the legislative, executive, or judicial acts of another

nation, having due regard both to international duty and convenience, and

to the rights of its own citizens or of other persons who are under the
protection of its laws.

Mexican v. Circle Bear, 370 N.W.2d 737, 740 (S.D. 1975) (quoting Hilton v. Guyot, 159
U.S. 113, 163 (1894)).

Comity, however, is not automatic. One Feather v. O.S.T. Pub. Safety Com 'n., 482
N.W.2d 48, 49 (S.D. 1992). The burden rests on the “party seeking recognition” of a
tribal court order or judgment in South Dakota Circuit Court to establish by “clear and
convincing evidence that:

(a) The tribal court had jurisdiction over both the subject matter and the parties;

(b) The order or judgment was not fraudulently obtained;



(c) The order or judgment was obtained by a process that assures the requisites of an
impartial administration of justice including but not limited to due notice and a
hearing;

(d) The order or judgment complies with the laws, ordinances and regulations of the
jurisdiction from which it was obtained;

(e) The order or judgment does not contravene the public policy of the State of South
Dakota.”

SDCL § 1-1-25(1).

“Comity is a question of jurisdiction which is reviewed de novo.” Gesinger v.
Gesinger, 531 N.W.2d 17, 19 (S.D. 1995) (citing Red Fox v. Hettich, 494 N.W.2d 638,
642 (S.D. 1993)).

b. RST Laws, Ordinances, and Regulations Disregarded In Pursuit and

Receipt of April 19, 2012 Tribal Court Order

The RST courts are governed by Article XI of the Rosebud Constitution and Title
9 of the RST Code of Law and Order. In RST’s Constitution, judges are identified as
either a chief judge or an associate judge, appointed by the Tribal Council, and appointed
for a set term of years. App. 6 - Rosebud Sioux Constitution Article XI, Section 2 and
Section 5. Nowhere within the Constitution is the term “special judge” used.

In RST’s Code of Law and Order, Section 9-1-5-(2)(c) states “All Tribal Court
Judges shall be selected by the Judiciary Committee and recommended to the Tribal

Council for approval.” (emphasis supplied).



On November 7, 2011, Chief Judge Sherman J. Marshall appointed Patricia A.
Meyers as Special Judge to preside over RST’s action to pierce BBC’s corporate veil.
App. 8 - Trial Exhibit G — Motion Appointing Judge Meyers. Despite Title 9’s mandate,
neither the Judiciary Committee nor the Tribal Council was involved in Judge Meyers’
appointment.

1. That I was the Chairman of the Rosebud Sioux Tribal Judiciary during
the last five years through the end of my term in September 2012.

2. That as the Chairman of the Judiciary Committee, it was my duty to
present to the Tribal Council any motions made that would require
their action to approve.

3. That at no time do I recall the appointment of Patricia Meyers ever
coming before the Judiciary to be appointed as a judge for the Rosebud
Sioux Tribal Court.

App. 9 - Trial Exhibit E: 2012-10-19 Affidavit of Lenard (Shadow) Wright.

To Whom It May Concern,

According to the records of the Tribal Secretary’s Office, there is no
mention of Patricia Meyers in Judiciary Committee or RST Tribal Council
Meeting Minutes.

App. 10 - Trial Exhibit D: 2012-10-17 Letter from Linda L. Marshall, Secretary of
the Rosebud Sioux Tribe.

i. Judicial Appointments Controlled by RST Constitution and RST
Code of Law and Order
Although Judge Trandahl recognized that Judge Meyers was not appointed
pursuant to Title 9°s provisions and that RST’s Constitution does not use the term
“special judge,” Judge Trandahl found that Article XI of the RST Constitution,
Section 4 allowed Judge Meyers’ appointment.

FOF 19. Article XI of the Rosebud Sioux Tribe Constitution and Bylaws,
Section 2, as amended in 2007 provides that:

10



The Tribal Court shall consist of one chief judge and such associate
judges and staff, as are deemed necessary by the Chief Judge, with
the advice and consent of Tribal Council. All tribal court personnel
shall be subject to the supervision of the Chief Judge. The Chief
Judge shall establish such staff positions within the Tribal Court as
may be necessary for efficient operation. The Chief Judge shall have
the authority to establish qualifications for court staff and shall make
the final selection of said staff.

FOF 20. Article XI of the Rosebud Sioux Tribe Constitution and Bylaws,
Section 4, as amended in 2007 provides that:

The Chief Judge shall promulgate rules of pleading, practice, and
procedures applicable to any and all proceedings of the tribal court,
consistent with the provisions of this Constitution and requirements
of federal law.

FOF 21. It is a long-established and regular practice of the Tribal Court for
the Chief Judge to appoint special judges, who are not full-time salaried
associate judges of the Tribal Court, to preside over particular cases when
the Chief Judge and associate judges must recuse themselves or are
otherwise unavailable to preside over a particular case, due to conflicts of
interest or other good cause. Pursuant to this long-standing court practice,
the Chief Judge does not seek or require Tribal Council for his
appointment of special judges.

FOF 24. The Constitution of the Tribe does not use the term “special
judge.” Section 4-2-8 of the Tribe’s Law and Order Code mandates that
any matter not expressly covered by applicable tribal or federal laws shall
be decided according to the customs and usages of the Tribe.

FOF 25. The Court finds that the appointment of special judges by the

Chief Judges is a long established and accepted custom and usage of the
Tribe and its Tribal Court system.

11



COL 2. The regular practice of the Tribal Court where by the Chief Judge
appoints special judges to preside over particular cases when the Chief
Judge and the associate judges not available to do so is authorized by the
Tribe’s Constitution: Article XI, section 2 authorizes the Chief Judge to
create staff positions in the tribal court that he deems to be necessary to
the efficient functioning of the court; Article XI, section 4 authorizes the
Chief Judge to establish court practices and procedures that he deems
necessary for the efficient functioning of the tribal court.

COL 3. Chief Justice Marshall had authority from the Tribe’s Constitution,
laws and customs and practices to appoint Patricia Meyers as a special
tribal court judge.

COL 4. The tribal court, acting by and through Special Judge Meyers, had

full jurisdictional authority to preside over and adjudicate the Tribe’s
pierce the corporate veil action.

App. 3 - 2014-07-22 Findings of Fact and Conclusions of Law.

Despite Judge Trandahl’s acknowledgment, inclusion and reference to
RST Law and Order Code Section 4-2-8 in FOF 24 she disregarded its plain
meaning and control over the issues before the Court in her grant of comity. Judge
Trandahl’s ruling flouts Law and Order Code Section 9-1-5(2)(c) assigning Tribal
Council control over all judicial appointments and directly contradicts Law and
Order Code Section 4-2-8 mandating that custom only applies if there are no
applicable laws.

The Tribal Court shall apply the applicable laws of the Rosebud Sioux

Tribe and the United States in actions before it. Any matter not covered by

applicable tribal or federal laws shall be decided according to the custom
and usage of the Tribe...

App. 7 - Trial Exhibit L: RST Law and Order Code, § 4-2-8 (emphasis supplied).

12



RST Code of Law and Order section 9-1-5(2)(c) requires “A// Tribal Court
Judges shall be selected by the Judiciary Committee and recommended to the
Tribal Council for approval.” § 9-1-5(2)(c) (emphasis supplied). This reality goes
unaddressed by Judge Trandahl. Nothing within the RST Constitution or RST
Law and Order Code provides an exception or exemption to this requirement.
“All Tribal Court Judges” means a// Tribal Court Judges. Subsection 9-1-5(2)(c)
could have been written to state “all full time judges” or “all salaried judges.”
Article XI, Section 2 could have been written to state “The Chief Judge shall
establish such staff positions, including the appointment of special judges, within
the Tribal Court as may be necessary for efficient operation.” Neither provision
was written in such a manner.
The purpose of statutory construction is to discover the true intention of
the law which is to be ascertained primarily from the language expressed
in the state. The intent of a statute is determined from what the legislature
said, rather than what the courts think it should have said, and the court
must confine itself to the language used. Words and phrases in a statute
must be given their plain meaning and effect. When the language in a
Statute is clear, certain and unambiguous, there is no reason for
construction, and the Court's only function is to declare the meaning of the
statute as clearly expressed. Since statutes must be construed according to

their intent, the intent must be determined from the statute as a whole, as
well as enactments relating to the same subject.

Martinmaas v. Engelmann, 2000 S.D. 85, 449, 612 N.W.2d 600, 611 (quoting Moss v.

Guttormson, 1996 SD 76, 9 10, 551 N.W.2d 14, 17)) (emphasis added).

“All Tribal Court Judges” means a// Tribal Court Judges must be selected by the

Judiciary Committee and approved by the Tribal Council. Neither RST’s Chief Judge, nor

Judge Trandahl, is authorized to reconstruct or reinterpret the plain meaning employed in

the provisions of RST’s Constitution and RST Law and Order Code.

13



Further, Colombe submits that a Special Judge must be an Associate Judge to
have any jurisdiction because only “one chief judge and such associate judges and staff as
are deemed necessary by the Chief Judge, with the advice and consent of Tribal Council”
are permitted by the Rosebud Constitution. App. 6 - Article XI, Sec. 2. Both the
Rosebud Constitution and the Law and Order Code, Title 9 expressly state a consistent
intent that all tribal court judges must be approved by the Tribal Council.

Nothing in Article XI, Section 4 grants broad authority to circumvent “applicable
tribal” law, nor does it authorize Title 9 or any provision of the RST Constitution to be
ignored. This includes Article XI, Section 2, upon which Judge Trandahl has relied in her
findings that Judge Sherman Marshall was authorized to appoint Judge Meyers without
the requisite Tribal Council authority.

The Chief Judge’s authorization to “establish staff positions” and to promulgate
rules for tribal court procedure is not synonymous with inherent authority to establish
judgeships not provided for in the RST Constitution. The Court’s allowance of such an
extrapolation is inconsistent with both the RST Constitution and established tribal law.
“In a constitutional democracy, the concept of inherent power — especially in the
domestic law and order arena — is generally understood to be minimal to nonexistent.”
RST v. Keith Horse Looking Sr., Rosebud Sioux Supreme Court CA2006-12.

RST posited that a budget line item for Special Judges validated Judge Meyers’
appointment. “In fact the Tribal Council has effectively approved of this practice, because
they approve a line item every single year in the budget for the appointment of special

judges. So, the court has the authority from the statutes, and from the Constitution — from

14



the Chief Justice, I should say — to create practices and procedures of the court.” MH.
57:9-11.

A budget line item does not allow RST to circumvent the appointment process
codified by the RST Constitution and the RST Law and Order Code. Colombe has never
contended that Special Judges cannot be appointed. Rather, Colombe’s position has
consistently been that Judge Meyers’ appointment did not conform to the explicit
requirements of the RST Constitution and RST Code of Law and Order. A line item
allowance for Special Judge funds is an understandable necessity when RST follows its
own ordinances, rules and Constitution. Just as this case provides an example in Judge
Meyers of an invalid special judge appointment, it also provides an example of the proper
manner in which a special judge appointment can be made in the appointment of Special
Judge B.J. Jones. Special Judges Jones was appointed pursuant to the then existing RST
Law and Order Code Tribal Gaming Ordinance at § 13-6-109(b) which was also included
in the contract management agreement. Unlike Judge Meyers’, Judge Jones’ appointment
was valid and authorized because of the protocol and procedure followed. There is no
dispute that special judges can be appointed...but only in the manner authorized by the
RST Constitution and the RST Code of Law and Order.

Lastly, the “line item” conclusion was simultaneously offered by RST with its
contention that the appointment of special judges is an allowable custom. The very
definition of custom and its authority in the absence of tribal law illustrates RST’s
inconsistent and irreconcilable positions. RST’s mutually exclusive evidence eliminates

RST’s ability to satisfy SDCL § 1-1-25(1)’s requirements by clear and convincing
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evidence. Judge Trandahl’s August 13, 2015 Order Granting Comity should therefore be
REVERSED and VACATED.
ii.Tribal Law Controls; “Custom and Usage” Only Applicable In
Absence of Applicable Tribal Law

Judge Trandahl’s finding that the appointment of special judges was allowable as
a longstanding custom and practice is directly contradicted by RST’s Constitution and
Law and Order Code. App. 7 - Trial Exhibit L: RST Law and Order Code, § 4-2-8. RST’s
Law and Order Code does not permit prior “tribal court practice” to trump expressly
stated tribal law. The fact that a policy or custom may be longstanding does not cleanse it
of its unlawful taint. 1d.

It goes without saying that tribal custom is a potentially rich source of

tribal law. Yet it cannot become part of the braid of tribal (common) law

until it is asserted and established in a specific case. The mere potential of

tribal custom cannot be used as a kind of charm or talisman to defeat
existing tribal law.

In the Matter of the Commitment of Lawrence Lee Jr., Memorandum of Opinion and
Order, Supreme Court of the Rosebud Sioux Tribe, CA99-03.

The Rosebud Sioux Tribal Court has to be held to the same standards and
requirements of any other court system. Just as South Dakota and the United States
derives its authority from its organic originating document, the Constitution, so too does
RST.

The Tribe’s Constitution and Bylaws are the supreme governing

documents of this Nation. Further, the Tribe’s Constitution and Bylaws are

the organic documents that enumerates the authorities of RST Tribal

Council.

App. 11 - Trial Exhibit O: RST Attorney Sandven Letter re: Election Results.
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Colombe was a lifelong RST member. As an individual tribal member he was
entitled to and should have been able to rely upon the protection afforded by his
Constitution. The admitted and recognized failures of RST’s Tribal Court system in
followings its Constitution and ordinances illustrate the disservice to the late Charles
Colombe and all of RST’s tribal members. The Circuit Court’s award of comity
condones, encourages, and enables this injustice to continue.

Judge Sherman Marshall was not authorized to appoint Judge Meyers and, as a
result, Judge Meyers’ subsequent actions as Special Judge are jurisdictionally void. The
trial court’s finding that Judge Meyers’ appointment did not comply with RST’s “laws,
ordinances and regulations” vitiates RST’s ability to satisfy by “clear and convincing
evidence” the requirements for comity. SDCL § 1-1-25(d). Judge Trandahl’s factual
finding to the contrary is clearly erroneous. The justification offered by the Court in its
grant of comity is further evidence of the violations requiring the relief provided by
SDCL § 1-1-25. Judge Trandahl’s August 13, 2015 Order Granting Comity should
therefore be REVERSED and VACATED.

c. Partiality & Problems

At the time Judge Marshall appointed Judge Meyers he was a defendant in a
federal lawsuit initiated by Colombe and pending. In short, the Judge Colombe sued

appointed the individual to hear the case Colombe was attempting to stop.
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Despite Judge Meyers’ November 7, 2011 appointment as Special Judge to
oversee Rosebud Sioux Tribe v. BBC Entertainment v. Charles Colombe & Wayne Boyd,
Civ. 09-069, neither Colombe nor his counsel, Oliver J. Semans, was informed of Judge
Meyers’ appointment until they appeared before her at the March 13, 2012 Summary
Judgment Hearing.

Colombe made an oral motion for recusal. It was denied “as being untimely and
made without notice to opposing counsel and not in conformance with the rules of
procedure.” App. 12 - Trial Exhibit H: Order on Motion to Recuse. Judge Meyers
subsequently granted summary judgment and issued the order in question.

Question by Attorney Clint Sargent: ...Did you get notice there was going
to be a hearing?

Answer by Oliver J. Semans: I did receive notice there would be hearing;
on a motion brought by the Tribe, yes.

Q. Did you get notice as to who the judge would be?
A. No — well, at that time, I thought it would be Ziegler.

Q. So, the last notice you had received, as to who the judge would be, was
Judge Ziegler?

A. Yes.

Q. So, when you appeared at the hearing on March 13, 2012, and saw who
was sitting behind the bench — let me ask the question this way: Was Judge
Ziegler a man or woman?

A. A man.

Q. So, when you came in for the hearing on March 13, 2012, and saw the
judge was in fact a woman, what were your thoughts?

A. I was completely surprised.
Q. Why was that?

A. Because I had no notice whatsoever that another judge was assigned.
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Q. Once you realized that Judge Meyers was the judge hearing the case,
did you make any motions?

A. Yes. I made a motion, under Rule 7(b), asking that she remove herself.

Q. There’s been some discussion in this case — and I can refer you to the
civil-procedure code, if you like — that there’s a provision in the civil
procedure code, under 63(b), governing recusal of judges. Is that different
from the 7(b) that you’re talking about?

A. Yes. 7(b) basically requires a motion to be considered by the court
without it being in writing.

Q. Yes. So, you made an oral motion, and what was your oral motion?
A. For her to remove herself from hearing the case.
Q. And what happened once you made your oral motion?

A. She went in to recess. She left. She conferred with Chief Judge
Marshall, came back, and denied my motion, stating that I didn’t do it in
writing.

Q. Did you have any opportunity prior to the hearing to know that she was
going to be there to prepare a writing?

A. This took place in a couple of minutes. I had no opportunity
whatsoever. Once she left, she was only gone for maybe a minute.

Q. Had Mr. Colombe at any time in the piercing-the-corporate-veil matter,
previously asked for a judge to be recused?

A. No.
Q. That was his first request?
A. Yes.
Q. And you made it on his behalf?
A. Yes.
Q. Did the judge then just go forward with the hearing?
A. Yes.
MH. 74:7-77:4.

RST Rules of Civil Procedure provide:
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All applications to the Court for an Order shall be made by motion which
shall be in writing and shall state with particularity the grounds therefore
and shall set forth the relief or Order sought. The requirement of writing is
fulfilled if the motion is stated in a written notice of a hearing on the
motion. The Court may also allow oral motions during the course of a
hearing or a trial. The rules applicable to captions, signing, and other
matters of the form of pleadings apply to all motions and other papers
provided for in these rules.

App. 13 Trial Exhibit M: RST Rules of Civil Procedure, Rule 7(b) (emphasis
supplied).

Whenever a party to an action or proceeding or his attorney s hall make
and file an affidavit to the effect that he believes that he may not receive a
fair trial before such Judge before whom such action is pending, such
Judge shall automatically disqualify himself and shall proceed no further
in the matter except to call in another Judge to hear and determine the
case. No reasons need be stated in the affidavit. However, an affidavit can
only be filed by a party once in any proceeding.

App. 13 - Trial Exhibit M: RST Rules of Civil Procedure, Rule 63(b) (emphasis
supplied).

It was impossible for Colombe to file an affidavit for Judge Meyers’ recusal in
advance of the March 2012 because neither Colombe nor his counsel was ever informed
that Judge Meyers had been appointed or that Judge Ziegler had been replaced. The
absent affidavit, however, was not intrinsically fatal to Colombe’s request. RST’s Rules
of Civil Procedure allow a Court to hear oral motions. RST Civ. Pro. R. 7(b). Oral
requests for recusal have been considered and granted by tribal court in the past. MH.
45:18-48:12. Because a Rule 63(b) request for recusal requires nothing more beyond a
litigant’s statement “that he believes that he may not receive a fair trial before such Judge
before whom such action is pending,” Judge Meyers should have automatically recused
herself upon Counsel Semans’ oral motion. Instead, however, Judge Meyers denied
Colombe a fair opportunity to exercise his rights under Rule 63(b). Judge Meyers

subsequently rendered summary judgment in RST’s favor.
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Colombe’s opportunity to appeal Judge Meyers’ decision was similarly thwarted
due to the financial burdens of Rule 2 of the RST Rules of Appellate Procedure. App. 14 -
Trial Exhibit N: Rules of Appellate Procedure. Again, RST failed to follow its established
laws in its promulgation of its appellate rules. The Rules of Appellate Procedure were
passed by resolution and allow for their amendment or modification by unilateral action
by the appellate court judges. Id. Article XI of the RST Constitution, however requires
that appellate rules be passed by ordinance. RST Attorney Eric Antoine explained that
this difference is substantive, not semantics.

Question by Attorney Clint Sargent: Mr. Antoine, there’s been use of the
terms “resolution” and “ordinance” and “statute.”

Is there a difference between a resolution of the Tribal Council and
ordinance that’s passed by the Tribal Council?

Answer by Eric Antoine: The Rules of Tribal Council Procedure or order,
it established a priority of enforcement of rules of law in the Tribal
Council. It goes Roberts Rules of Order; motions; resolutions; ordinances;
and then the Constitution. So, it established a priority of enforcements.

Q. Okay. So, you have — flip it around and start at the Constitution, then,
the order of priority, that would be at the top of the order of priority, right?

A. Yes.
Q. Then under that is ordinances?

A. Yes.

Q. Then under that would be resolutions?

A. Resolutions and then motions.
Q. What is required to pass an ordinance?

A. Well, there are different kinds of ordinances. What’s in the Law and
Order Code can be considered an ordinance, but the rules of what’s in the
Law and Order Code require several readings and a majority to repeal; I
thinks two-thirds or three-fourths, I can’t recall specifically.
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But another ordinance, for example a stand-alone ordinance, that
would be similar to a regulation on animal control, like dog-catching,
that’s not part of the Law and Order Code, but would still be tribal law that
would say require licensing of animals. That would be an ordinance.

But it would be subject to — whatever is in the law and order code
would be enforced first, and that that ordinance. So, there would be an
ordinance that wouldn’t be part of the law and order code.

Q. What’s required to pass an [ordinance] in the Law and Order Code?
A. If you were going to amend?

Q. If you were going to amend it, or change it, or you were going to pass
an ordinance that applied to law and order.

A. There is a provision in the Law and Order Code, if you have it in front
of you, that it has a procedure for amending what’s in the Law and Order
Code. But that’s only for amendments to the Law and Order Code.

There are other ordinances; for example, there is no dog-control
ordinance. If there was one, then any rules regarding its enactment or
repeal would be contained in the ordinance.

And that would be — it would require a simple majority to pass.
Q. What if you were passing a legal ordinance?

A. You mean a brand-new ordinance, separate from the Law and Order
Code?

Q. Yeah.

A. Then the rules — then I think the Rules of Council Procedure say you
just need a simple majority.

Q. But if you’re going to change the Law and Order Code, I believe you
referenced that it requires some readings and possibly -- .

A. Two readings, separated by a certain number of days, and has to be
published.

And then there’s I think it’s a two-thirds or three-fourths, like I said.
it’s more than a simple majority to amend the Law and Order Code, or
change.

Q. What’s required of a resolution?
A. A resolution is a majority.

Q. Just majority of the Council.
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A. Yes.

Q. If something comes up at one Council meeting, they could pass it by
resolution. it doesn’t need to be read on multiple occasions and be
published to the public?

A. Yeah, it’s different from the Law and Order Code. It’s a separate
ordinance. It’s a stand-alone ordinance, in other words.

MH. 108:12-111:8.

Passage of Appellate Rule 2 by resolution, which is accomplished by a majority
vote at a council meeting, is insufficient and improper under tribal law. MH. 108:12-
111:8. Unless and until Appellate Rule 2 is passed by ordinance its requirements are
jurisdictionally void. Again, and on trend, RST’s failure to follow its Constitution denied
Colombe the protection he was entitled to as a tribal member.

This undisputed fact coupled with Judge Meyers’ brief recess to confer with
Judge Marshall during the March 2012 Summary Judgment Hearing and the lack of
notice of Judge Meyers’ appointment provided to Colombe calls the April 19, 2012 Order
into question as to whether it was “obtained by a process that assures the requisites of an
impartial administration of justice including but not limited to due notice and a hearing.”
SDCL § 1-1-25(1)(c). RST’s inability to offer any evidence or testimony to the contrary
eliminates RST’s ability to satisfy SDCL § 1-1-25(1)(c) by clear and convincing
evidence. Judge Trandahl’s August 13, 2015 Order Granting Comity should therefore be
REVERSED and VACATED.

d. Enforcement of Tribal Court Judgment Results in Economic Windfall for

RST, Contrary to South Dakota Public Policy
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RST has never disputed that it agreed to modify the casino management contract
to finance the operating reserve account through mutual monthly contributions instead of
an initial contribution by each party. RST’s disagreement with BBC’s withdrawal was
premised on a technicality that RST created. RST Special Judge Jones acknowledged that
principles of equity would be offended if BBC was denied monies it had earned but had
deferred payment on.

The Plaintiff [RST] argues that the contract itself prohibited any
modification, absent written indicia of the same, and that any modification
of the contract had to be approved by the National Indian Gaming
Commission under the Indian Gaming Regulatory Act. The Court notes,
however, that nothing in the agreement prohibited the parties from using
their respective net earnings to fund an account such as the OER account.
It appears that the Plaintiff attempted to fund the OER account referenced
in the management agreement, but the Tribe opted against it doing so.
Instead, the parties later agreed to place a certain portion of net revenue
into an alternative OER account. To deny this reality, and to hold the joint
actions of the parties against only the Defendant, would visit an inequity
upon the Defendant herein.

The Court cannot conclude, therefore, as urged by the Plaintiff, that the
Defendant breached the implied covenant of fair dealing with the Tribe by
acquiescing to the 7.5% deduction from the net revenue urged by the
Tribe. It appears that the Defendant was willing to fund the OER account
sufficiently at commencement, but the Tribe requested that it not. This
failure to fund the OER sufficiently at commencement led to the Tribe
requesting that the account be funded out of net revenue and the resulting
conflict between the parties.

It would also result in unjust envichment to the Tribe were the Court to
rule that because the Defendant contributed to the OER account from net
revenue, rather than gross profit, the Defendant should not be entitled to
any of the monies contributed to the account. The Defendant was entitled
to 35% of the net revenue under the contract. If the Court were to award
the Plaintiff all the monies contributed to the OER account, it would in
essence deny to the Defendant its share of the net revenue it was entitled to
under the contract. It should also be noted that the Court has already
ruled, contrary to the testimony of Thorstenson, that the contract itself
provides that the OER account was to be maintained as a liability account
and not as an equity account. Therefore, even were the Court to find that
the Defendant breached the contract by not contributing monies to the
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account out of gross receipts, rather than net profits, the Defendant is still
entitled to receive its share of the monies contributed to that account.

In light of all the circumstances surrounding the OER account, the Court
cannot conclude that there has been a breach by the Defendant
withdrawing certain monies from the OER account.

App. 15 - 2004-01-16 RST Tribal Court Memorandum Decision, Special Judge
B.J. Jones (emphasis supplied).

Certainly, the Plaintiffs’ [RSTs] argument that the Defendant was not
entitled to reimburse itself any of the monies from the account upon
termination must be rejected, but a dispute exists as to whether the
Defendant was entitled to withdraw all the amounts it did.

App. 16 - 2003-04-30 RST Tribal Court Order, Special Judge B.J. Jones (emphasis
supplied).
Even the Rosebud Supreme Court initially recognized that BBC was owed

money despite its finding that the contract modification was void.

The Tribe continually asserts that the cases of U.S. ex rel Bernard v.
Casino Magic Corp. (Bernard), 293 F. 3d 419 (8" Cir. 2002); and U.S. ex
rel Bernard v. Casino Magic Corp. (Bernard II), 384 F.3d 510 (8" Cir.
2004) require a finding that BBC is entitled to nothing. This Court
disagrees. The Bernard cases involve a management contract that was
never approved by NIGC and was thus void ab initio and in toto. This case
is different. It involves a management contract that was approved by
NIGC and a modification that was not approved by NIGC. Only part of
the management contract is void — the modification of OER funding
mechanism. The more appropriate case as noted in our prior opinion is
Turnkey Gaming v. Oglala Sioux Tribe, 164 F.3d 1092, 1095-96 (8" Cir.
2002), which did not foreclose a potential unjust enrichment action.

For all the above-stated reasons, this Court’s previous opinion is
affirmed and this case is remanded for the “detailed accounting” described
therein.

App. 17 - 2006-10-02 RST Supreme Court, Chief Justice Frank Pommersheim Summary

Order (emphasis in original).
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After six years of litigation with BBC proved financially fruitless, RST went after
BBC'’s shareholders for payment with an action to pierce BBC’s corporate veil. “The
general rule is that the corporation is looked upon as a separate legal entity until there is
sufficient reason to the contrary.” Mobridge Cmty. Indus., Inc. v. Toure, Ltd., 273 N.W.2d
128, 132 (S.D. 1978).

There are a number of factors that may justify piercing the corporate veil,

including: (1) fraudulent misrepresentation by corporation directors, (2)

undercapitalization, (3) failure to observe corporate formalities, (4)

absence of corporate records, (5) payment by the corporation of individual

obligations, and (6) use of the corporation to promote fraud, injustice, or
illegality.

Kansas Gas & Electric Co. v. Ross, 521 N.W.2d 107, 112 n. 6 (S.D. 1994).

Although Judge Meyers stated in her in her Memorandum Decision that she “has
utilized cases determined by the Courts of the State of South Dakota”, none of the above-
mentioned factors are referenced in her Order Granting Summary Judgment and piercing
BBC'’s corporate veil. BBC’s corporate formalities are summarily disregarded with little
more than a citation to RST Rule of Civil Procedure 56, which allows a summary
judgment motion to be brought 30 days after commencement of any action.

The Court having considered the pleadings, Affidavits, Briefs and other

evidence presented by the parties and having listened to the argument of

counsel and it appearing there is no genuine issue of material fact and that
[RST] is entitled to a Judgement as a matter of law. . .

2012-04-19 Order Regarding Motion for Summary Judgment.

An “order or judgment” is only to be granted comity if it does not “contravene the
public policy of the State of South Dakota.” SDCL § 1-1-25(1)(e). Judge Meyers’ Order
Granting Summary Judgment made Colombe financially responsible for a judgment
rendered against a corporate entity for its share of unpaid net profits it had withdrawn

under mutually agreed upon terms with RST. Special Judge Jones foreshadowed, and
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condemned, this inequitable result for BBC. Such inequity is only exacerbated by Judge
Meyers’ Order.

Affording comity to the April 19, 2012 tribal court judgment results in (1) RST
receiving money it was not owed under its mutually agreed upon terms with BBC and (2)
RST receiving money from the estate of shareholder in direct disregard of corporate
formalities. In short, the circuit court’s grant of comity provides RST ““a windfall contrary
to the familiar principle that equity will not tolerate unjust enrichment.” Parker v.

Western Dakota Insurors, Inc., 2000 SD 14, 4 31, 605 N.W.2d 181, 193 (citing People ex
rel. Palmer v. Peoria Life Ins. Co., 34 N.E. 2d 829, 834 (Ill. 1941)). This reality
forecloses RST’s ability to satisfy SDCL § 1-1-25(1)(e) by clear and convincing
evidence. Judge Trandahl’s August 13, 2015 Order Granting Comity should therefore be
REVERSED and VACATED.

I1. Totality of the Circumstances Illustrate Judge Trandahl’s Clearly Erroneous

Findings and Necessitate Reversal of Order Granting Comity

SDCL § 1-1-25is in place to deal with exactly the type of situation we have here.
The difference between this case and most other cases is that Charles Colombe was a
RST member whose family is now seeking protection from the unlawful acts of the tribal
court. Normally it is a non-reservation company or individual asking a state court not to
honor a tribal court order or judgment. In this case, the court is faced with the family of a
lifelong tribal member asking this court to protect him from the unauthorized actions of

his tribe and his tribal court system.
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South Dakota law specifically requires the tribe to establish by clear and
convincing evidence that it follow the laws of its jurisdiction. SDCL § 1-1-25(1)(d).
Moreover, it must establish that it has jurisdiction by a validly appointed
court. Satisfying these minimum requirements before granting comity to a tribal court
order or judgment does not violate any concept of federal, state or tribal law. It is what
should be expected of any court.

Wells v. Wells explicitly states that it is a circuit court’s job to review the decision
of a tribal judge. 451 N.W.2d 402 (S.D. 1991). “[B]efore a court is bound by the
judgment rendered in another State, it may inquire into the jurisdictional basis of the
foreign court’s decree.” Id. at 404 (quoting Underwriters National Assurance Co. v.
North Carolina Life and Accident and Health Insurance Guaranty Association, 455 U.S.
691, 705 (1982)). Under South Dakota law, the circuit court is required to double-check
the tribal court’s decisions to ensure that all jurisdictional prerequisites have been met
before recognizing a tribal court order or judgment. SDCL § 1-1-25(1).

CONCLUSION

It was RST’s burden at the January 8, 2015 Hearing to prove by “clear and
convincing evidence” that Judge Meyer’s April 19, 2012 tribal court order satisfied all
five specifically enumerated requirements of SDCL § 1-1-25 (1). The only evidence
proffered by RST as to the validity of the order was its assertion that it is a “long-standing
practice and tradition” of its Chief Judge to appoint Special Judges, such as Judge
Meyers. RST’s evidence is an admission that RST’s purported judgment does not meet

the requirements of SDCL § 1-1-25.
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RST’s failure and inability to make the requisite evidentiary showing mandated
by SDCL § 1-1-25 is further illustrated in RST’s admissions that nothing in the RST
Tribal Constitution Article XI provides for the appointment of Special Judges and that
Title 9’s explicit provisions regarding appointment of judges was not followed in the
appointment of Judge Meyers. SDCL § 1-1-25 is further violated by Judge Meyer’s
refusal to recuse herself because the request for such action was oral and in the improper
passage of Appellate Rule 2 which financially barred Charlie from appealing Judge
Meyer’s decision. The April 19, 2012 tribal court order was not rendered by “a process
that assures the requisites of an impartial administration of justice” nor does the order
comply “with the laws, ordinances and regulations of the jurisdiction from which it was
obtained.” SDCL § 1-1-25(1)(c) and (d). Lastly, recognition of the tribal court order
“contravene[s] the public policy of the State of South Dakota.” SDCL §1-1-25(1)(e).

No legal basis existed for the Court to find that RST “satisfied that all the
foregoing conditions exist” so as to “recognize the tribal court or judgment . . .” SDCL §
1-1-25(2). South Dakota law requires Judge Trandahl’s August 13, 2015 Order Granting
Comity be REVERSED and VACATED.

Respectfully submitted this 4 day of January, 2016.

_/s/ Raleigh Hansman
Clint Sargent

Raleigh Hansman
Meierhenry Sargent LLP
315 S. Phillips Avenue
Sioux Falls, SD 57104
605-336-3075

clint@meierhenrylaw.com
raleigh@meierhenrylaw.com
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ROSEBUD SIOUX TRIBE

IN TRIBAL COURT

ROSEBUD SIOUX TRIBE CASE NO: CIV 05-069

Plaintiff,
Vs, ORDER REGARDING MOTION

FOR SUMMARY JUDGMENT

BBC ENTERTAINMENT, INC., CHARLES
COLOMBE, WAYNE BOYD, and JOHN BOYD

Defendants.

The above capiioned action came before the Court on March 13, 2012 for a hearing on the
Plaintitf Rosebud Sioux Tribe’s (" Tribe”) Molion for Summary Judgment filed pursuaat to Rule 56
of the Rosebud Sioux Tribe Rules of Civil Procedure that provides:
At any time 30 days after the commencement of an action any party
may move the Court for summary judement as to any or all issues
presented in the case. and such shall be granted by the Court if it
appears that there is no genuine issue as to any material fact and that
the maving party is entitled to judgment as a matter of law. Such
motion shall be served not less than 10 days prior to the hearing on
said motion and may be supported by affidavits, discovery material,
or memorandum, all of which must be made available 1o the opposing
parties at least 10 days prior to the hearing. The opposition shatt have
full opportunity to respond to such motion at the time fixed for
hearing.

The Tribe's Motion for Summary Judgment was filed on January 22, 2011 and notice for the March

13, 2012 hearing was mailed Lo inlerested parties on February 23, 2012.

Plaintiff appeared through its attorney Steven Sandven and Defendant BBC and Charles
Colombe appeared through their attormey ©. 1. Seamans, Defendants Wade Boyd and John Boyd did
not appear either personally or though their attorney. The Court having considered the pleadings,

Affidavits, Briefs and other evidence presented by the parties and having listcned to the argument
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Rasebud Sioux Tribe v. BBC Entertainment, Inc et al
Case No: Civ 09-069
Order Regarding Motion to Dismiss

of counse! and it appearing there is no genuine issue of material fact and that the Plaintiff is entitled
t0 Judgment as a matter of law it is hereby:
ORDERED that Plaintiff’s Molion for Summary Judgment is GRANTED.
Dated this ﬁ day of April, 2012.

BY THE COURT:

Ghmal Mescs

Patricia A, Nfeyers bg/
Rosebud Sioux Tribal Court Judge
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

S8
COUNTY OF TODD ) SIXTH JUDICIAL CIRCUIT
PRO. 13-
IN THE MATTER OF THE ESTATE OF NOTICE OF DISALLOWANCE OF
CHARLES C. COLOMBE CLAIM OF ROSEBUD SIOUX TRIBE

TO: ROSEBUD SIOUX TRIBE, by and through its attorney, Al Arendt

Notice is hereby given that Wes Colombe, Personal Representative of the Estate of

Charles C. Colombe, pursuant to SDCL § 29A-3-806, has disallowed the claim of Claimant

Rosebud Sioux Tribe for the reasons set forth herein;

1.

A 2009 action in the Rosebud Tribal Court, Rosebud Sioux Tribe v. BBC
Entertainment, Inc., Charles Colombe and Wayne Boyd, Rosebud Tribal Court Civ.
2009-069, seeks to pierce the corporate veil of BBC and held the individual
defendants liable for a Rosebud judgment against BBC in the amount of $399,353.61
plus interest.

The Rosebud Sioux Tribal Court does not comply with Article XTI of the Rosebud
Constitution and has not complied with the Rosebud Constitution since Article XI
became effective on September 20, 2007,

The Rosebud Tribal Court has no jurisdiction over the aforementioned cause of action
because of its failure to comply with Article X1 of the Rosebud Constitution.

The Rosebud Tribal Court Chief Judge in denying a motion to dismiss ruled in Civ.

2009-069 that the tribal court created under Title 9 of the Rosebud Law and Order

Appx. 3



5.

Code was the effective tribal court. The replacement judge who entered the Orders
against Charles Celombe in this litigation was not validly appointed pursuant to the
requirements of Title 9 which are set forth in Rosebud Law and Order Code § 9-1-
5(c). The tribal court replacement judge has no authority to act as a Rosebud Tribal
Court Judge even if Rosebud could prove its court is valid.

No final judgment has ever been entered in Civ. 2009-069; a Rule 60(b) motion
raising the above issues has been pending in Rosebud Tribal Court since February

2013.

SDCL § 1-1-25 establishes when a fribal court judgment may be recognized as a matter

of comity in the state courts of South Dakota. Before the Sixth Judicial Circuit Court can even

consider recognizing, the Rosebud Sicux Tribe as Claimant has the duty pursuant to SDCL § 1-

1-25 to establish by clear and convincing evidence that:

a)
b)

<)

d)

The tribal court had jurisdiction over both the subject matter and the parties;

The order or judgment was not frandulently obtained;

The order or judgment was obtained by a process that assures the requisites of an
impartial administration of justice including but not limited to due notice and a
hearing;

The order or judgment complies with the laws, ordinances and regulations of the
jurisdiction from which it was obtained; and

The order or judgment does not contravene the public policy of the State of South

Dakota,

Wes Colombe, by and through his attorneys, alleges that Claimant Rosebud Sioux Tribe

cannot make the requisite showing under SDCL § 1-1-25and the claim is thus disallowed.
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Dated this {_87_ day of March, 2014. T

/

<jClint Sargent

"MEIERHENRY-SARGENT, LLP
315 South Phillips Avenue
Sioux Falls, SD 57104
605-336-3075

605-336-2593 facsimile
clint@meierhenrylaw.com
Attorney for Wesley Colombe,
Personal Representative for the
Estate of Charles C, Colombe
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

SS
COUNTY OF TODD ) SIXTH JUDICIAL CIRCUIT
PRO. 13-
IN THE MATTER OF THE ESTATE OF CERTIFICATE OF SERVICE

CHARLES C. COLOMBE

The undersigned hereby certifies that a true and correct copy of the Notice of
Disallowance of Claim of Rosebud Sioux Tribe was served by depositing the same in the United
States Post Office in Sioux Falls, South Dakota, with first-class postage thereon fully prepaid this
13t day of March, 2014.

Al Ahrendt
Ahrendt Law Office
PO Box 1077
Pierre, SD 57501

MEIERHENRY S ]%GEN'I', LLP
‘,_(f. == 5" k\_[ &)
2 Yot X ) a ‘IO

For the Firm

315-South Phillips Avenue
Sioux Falls, SD 57104
605-336-3075
605-336-2593 facsimile
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CIRCUIT COURT OF SOUTH DAKOTA
SIXTH JUDICIAL CIRCUIT

200 EAST THIRD, P.O. BOX 311
WINNER. SOUTH DAKOTA 575800311

KATHLEEN F. TRANDAHL

CIRCUIT JUDGE COURT REPORTER:
TELEPHONE: 605-842-3856 ED MIDGLEY
FACSIMILE: 605-842-2267 ) 605-842?3552
Kathleen. Trandahk@ujs.state.sd.us Ed Midgley{@ujs.state. sd.ng
July 22, 2015

Clint L. Sargent
Attorney at Law
clint@meierhenrylaw.com

Al Arendt
Attorney at Law
al-arendtlaw@qwestoffice, net

Dana Hanna’
Attorney at Law
dhanna@midconetwork.com

RE: Estate of Charles Colome, Todd County 60PR0O13-7
Dear Counsel:

Attached please find the Findings of Fact and Conclusions of Law signed
by the court today. The court signed the findings and conclusions proposed by
the Rosebud Sioux Tribe.

Mr. Arendt or Mr, Hanna is directed to prepare the order in accordance
with this decision.

Circuit Judge
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STATE OF SOUTH DAKOQTA ) IN CIRCUIT COURT
' 'SS
COUNTY OF TODD ) SIXTH JUDICIAL CIRCUIT

IN THE MATTER OF THE ESTATE OF
CHARLES C. COLOMBE,

Deceased.
PRO. 13-7
ROSEBUD SIOQUX TRIBE, :
Plaintiff,
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Y3,

WESLEY COLOMBE, as Personal
Representative for the Charles C. Colombe
Estate,

Defendant,

An evidentiary hearing was held on January 8, 2015 at the Tripp County Courthouse, the
Honorable Kathleen F, Trandahl presiding. Plaintiff Rosebud Sioux Tribe appeared through its
attorneys, Dana Hanna and Al Arendt. Defendant Wesley Colombe, as Personal Representative

for the Charles C. Colombe Estate, appeared personally and through his attorney, Clint Sargent.

The court received the final submission from counsel on June 3, 2015. The Court having
heard the evidence presented by the parties and having taken judicial notice of the facts and
rulings contained in Colombe v. Rosebud Sioux. Tribe, 835 F.Supp. 2d 736 (D.8.D., 2011) and
Colombe v. Rosebud Siowx Tribe, 747 F.3d 1020 (8™ Cir. 2014}, hereby makes the following

Findings of Fact and Conclusions of Law:
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FINDINGS OF FACT

. During his life, Charles Colombe was a membet of the Rosebud Sioux Tribe and a

resident of the Rosebud Sioux Tribe reservation.

. On October 16, 2007, Special Judge B.J. Jones of the Rosebud Sioux Tribal Court

granted the Rosebud Sioux Tribe a judgment against BBC Entertainment, Inc. (“BBC™)
in the amount of $399,353.61, plus interest in the amount of $127,793.15. At that time,

Colombe was the sole owner of BBC Entertainment, Inc.

. BBC did not pay any part of that judgment.

. On February 17, 2009, the Tribe filed a tribal court complaint against BBC, Wayne Boyd

and Charles Colombe. The Tribe sought an order to pierce BBC's dorporate veil and to
hold Boyd and Colombe personally liable for the money judgment against BBC. lnit:ially,

Chief Judge Sherman Marshall presided over the case.

. Wayne Boyd was later dismissed from the lawsuit,

. At all times in the tribal court case, Colombe was represented by counsel. He retained

0.J. Seamans, a lay advocate and member of the tribal court bar association who was

licensed to practice law in the tribal court. .

. The first time Colombe raised the argument that he now raises in this Court, that the-

Tribe's alleged failure to chmply with an amendment to its constitution divested tribal
courts of ju:risdicfion over him, was in a March 24, 2009 motion to dismiss the tribal
court action to pierce BBC's corporate veil. On April 26, 2010, Judge Sherman Marshall
issued an order denying Colombe's motion to dismiss. Colombe then made a re;quest to

bring a discretionary interlocutoty appeal, which was denied by Judge Matshall.
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8. While the action to pierce the corporate veil was pending in tribal court, Colombe filed an
action in federal court, challenging the jurisdiction of the tribal court, and seeking
injunctive relief to prevent the tribal court from adjudicating the Tribe’s lawsuit to pierce
the corporate veil of BBC. He named the Tribe, the Tribal Court, and Chief Judge
Marshall as defendants.

9. After Colombe made the Tribal Court and its Chief Justice named defendants in his
federal lawsuit, Chief Judge Marshall recused himself and the associate judges of the
Tribal Court from presiding over the Tribal Court case. Pursuant to the regulér and
necessary practice of the Tribal Court, Chief Judge Marshall appeinted Patricia Meyers,
an atforney admitted to the State Bar of South Dakota, as a special judge of the Tribal
Court to preside over the pierce the corporate veil action.

10, The Tribe eventually filed 2 motion for summary judgment in the tribal court. Colombe
and Mr. Seamans received notice that there would be a hearing on the metion on April
19, 2012. At that hearing, Colombe appeared with his counsel, Mr. Seamans.

11, At the hearing, Mr. Seamans made an oral motion to recuse Special Judge Meyers, on the
grounds that he had not received notice of her appointment as Special Judge. Judge
Meyers denied the motion on the ground that it did not comply with tribal law.

12. Judge Meyers then ruled in favor of the Tribe and granted its motion for summary
judgment, which ruling made Colombe personally liable for the judgment against BBC
Entertainment, Inc.

13. Colombe filed a notice of appeal of that judgment W.iﬂ'l the Rosebud Sioux Tribe Supreme
Court, but because he failed to provide proof of financial responsibility, as required by

the Tribe’s Rules of Appellate Procedure, his appeal was dismissed.
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14.

15.

16.

The federal district court dismissed Colombe’s complaint, basing its ruling in large part
on failure to exhaust tribal appellate court remedies. Colormbe v. Rosebud Sioux Tribe,
835 F.Supp. 2d 736 (D.8.D., 2011).

Colombe appealed the district court’s ruling to the United States Court of Appeals for the
Eighth Circuit. That Court affirmed the dismissal of Colombe’s complaint, and ruled that
Colombe’s argument that the tribal court lacked jurisdiction because of an alleged failure
to comply with the 2007 amendment to the Tribe’s constitution was precluded because
Colombe had failed te exhaust tribal court remedies. Colomtbe v. Rosebud Sioux Tribe,
747 F.3d 1020 (8* Cir. 2014).

To date, because of Colombe’s failure to appeal the final judgment entered by Judge
Meyers, the Rosebud Sioux Tribal Supreme Court has not had an opporﬁmity to review
or consider Celombe’s claim that the Chief Judge of the Tribal Court had no authority to

appoint a special judge or his claim that the Tribe’s alleged failure to comply with the

- 2007 amendment deprived the Tribal Court of jurisdictional authority..

17. The Rosebud Sioux Tribe is a federally i'ecognized Indian tribe whose reservation is

within the exterior boundaries of the State of South Daketa. The governing body of the

Tribe is its Tribal Council.

18. The Rosebud Sioux Tribe has & constitution that was adopted by the Tribe in 1935. The

tribal constitution was last amended in 2007. Pursuant to the Tribe’s constitution, there is
a Tribal Court that adjudicates civil and criminal legal matters on the Rosebud Sioux

Reservation.

19. Article XI of the Rosebud Sioux Tribe Constitution and Bylaws, Section 2, as amended in

2007, provides that:
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The Tribal Court shall consist of one chief judge and such associate judges and staff,
as are deemed necessary by the Chief Judge, with the advice and consent of Tribal
Council. All tribal court personnel shall be subject to the supervision of the Chief
Judge. The Chief Judge shall establish such staff positions within the Tribal Court as
may be necessary for efficient operation. The Chief udge shall have the authority to
establish qualifications for court staff and shall make the final selection of said staff.

20, Article XI of the Rosebud Sioux Tribe Constiu_lt:ion and Bylaws, Section 4, as amended in
2007, provides that:

The Chief Judge shall promulgate rules of pleading, practice, and procedures
applicable to any and all proceedings of the tribal court, consistent with the provisions
of this Constitution and requirements of federal law, * * *

21. It is a long-established and regular practice of the Tribal Court for the Chief Judge to
appoint special judges, who are not full-time salaried associate judges of the Tribal Court,
to preside over particular cases when the Chief Judge and associate judges must recuse
themselves or are otherwise unavailable to preside over a particular case, due to conflicts
of interest or other good cause. Pursuant to this long-standing court practice, the Chief
Judge does not seek or require Tribal Council approval for his appointments of special
judges.

22. The Resebud Sioux Tribal Council has long been aware of this tribal court practice
whereby the Chief Judge appoints special judges, without seeking Tribal Council
approval of the appointment. There is no evidence that the Tribal Council has ever
questioned or disapproved of this practice. To the contrary, every year, for many years,
the Tribal Council has implicitly approved of this practice when it approves the Tribal
Court’s budget, which always contains a line item amount budgeted for money to pay
appointed special judges.

23. The practice of appointing special judges to preside over individual cases has been a

regular and routine practice in the Rosebud Sioux Tribal Court for at least twenty years.
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24. The Constitution of the Tribe does not uge the term *special judge.” Section_4—2-8 of the
Tribe’s Laws..r and Order Code mandates that any matter not expressly covered by
applicable tribal or federal laws shall be decided according to the customs and usages of
the Tribe.

~25. The Court finds that the appointment of special judges by the Chief Judges is a long
established and accepted custom and usage of the Tribe and its Tribal Court system.

26. Wesley Colombe (“Wes") is the Personal Representative of the Charles C. Colombe
Estate (“Estate™).

27. The Rosebud Sioux Tribe filed an Amended Notice of Creditor’s Claim against the Estate
on February 26, 2014,

28. RST’s claim against the Estate was based on a judgment against Colombe from the
Rosebud Sioux Tribal Court totaling $527,146.76 issued by Special Judge Patricia
Meyers on April 19, 2012.

29, On March 13, 2014, Wes Colombe filed a Notice of Disallowance of Claim of Rosebud
Sioux Tribe pursuant to SDCL § 29A-3-806 stating that the claim was disallowed |
because RST could not make the required showing under SDCL § 1-1-25 for

enforcement of its tribal court judgment,
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CONCLUSIONS OF LAW

. This Court incorporates all of its Findings of Fact in support of its Conclusions of Law.

. The regular practice of the Tribal Court whereby the Chief Judge appoints special judges

to preside over particular cases when the Chief Judge and the associate judges not
available to do so is authorized by the Tribe’s Constitution: Article X1, section 2
authorizes the Chief Judge to create staff positions in the tribal court that he deems to be
necessary to the efficient functioning of the court; Article X1, section 4 authorizes the
Chief Judge to establish court practices and procedures that he deems necessary for the

efficient functioning of the tribal cowrt.

. Chief Justice Marshall had authority from the Tribe’s Constitution, laws and customs and

practices fo appoint Patricia Meyers as a special tribal courtjudge.

. The tribal court, acting by and through Special Judge Meyers, had full jurisdictional

authority to preside over and adjudicate the Tribe’s pierce the corporate veil action.

. Article IX, Section 1 of the Tribe’s Constitution, as amended in 2007, provides for

separation of powers. It also directs the Tribal Council to pass legislation to provide for

sanctions for the viclation of the separation of powers.

. Both before and after the Tribe’s constitution was amended in 2007 to make separation of

powers part of the constitution, the statutes and ordinances of the Rosebud Sioux Tribe
have required separation of powers between the Tribal Council and executive branch

from the tribal judiciary.

. There was no need for the Tribal Council to enact additional legislation to comply with

the 2007 amendment, since the Tribe’s laws and ordinances already provided for
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separaiion of powers and for sanctions for attempts to violate separation of powers,
including criminal sanct-ions.
8. The evidence has proven by clear and convincing evidence that:
a. Thé tribal court had jurisdiction over both the subject matter and the parties;
b. the order and judgment of the court was not fraudulently obtained; The order
and judgment was obtained by a process that assured the requisites of an
impartial administration of justice including but not limited to the due process
requirements of adequate notice and a hearing, with the assistance of counsel;
¢. the order and judgment complied with the laws, ordinances and regulations of
" the Rosebud Sioux tribe; - |
d. | the arder and judgment did not and does not contravene the public policy of
the State of Scuth Dakota; |
9. Thé Tribe has met all the requirements of SDCL 1-1-25;
10. And therefore,. the order of the Tribal Court is entitled to full fai_th and credit, and comity in this

Court,

Dated this 22™ day of July, 2015.

BY THE COURT:

 Cireuit Court Jodge

Attest:

Cletlt of Courts
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
: SS
COUNTY OF TODD) SIXTH JUDICIAL CIRCUIT
IN THE MATTER OF THE ESTATE 60PRO13-7
OF CHARLES C. COLOMBE,

Deceased.
ROSEBUD SIOUX TRIBE,

Plaintiff,

)

)

)

)

)

)

) ORDER GRANTING COMITY
VS. )

)

)

)

)

)

)

)

WESLEY COLOMBE, As Personal
Representative for the Charles C.
Colombe Estate,

Defendant,

* k %k k Kk k *k *k * * Kk Kk % % % % & & %

COMES NOW the Honorable Kathleen Trandahl, Judge of the Sixth Judicial
Circuit, Todd County, South Dakota, and based on the Court’s previously entered July
22, 2015 Findings of Fact and Conclusions of Law, does now make and enter the
following order.

It is hereby ORDERED, ADJUDGED AND DECREED that the Rosebud Sioux
Tribal court order, dated April 19, 2012, entitied “Order Regarding Motion For Summary
Judgment” awarding a judgment to the Plaintiff herein in the amount of $399,353.61,
plus accrued interest in the amount of $127,793.15, is hereby granted comity pursuant
to SDCL 1-1-25 and constitutes a valid judgment against the Defendant herein, Wesley
Colombe, as personal %sentative for the Charles C. Colombe estate.

DATED this A3 —day of August, 2015.

BY THE COURT:

County of
Filed in this office

AUG 13 2015

%ﬁk of Courts
S
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STATE OF SOUTH DAKOTA) IN CIRCUIT CQURT
155
COUNTY OF TODD ) SIXTH JUDICIAL CIRCUIT

IN THE MATTER OF THE ESTATE 60PRO13-7
OF CHARLES C. COLCMBE,

Deceased.

)
)
)
)
)
ROSEBUD SIOUX TRIBE, )
) NOTICE OF ENTRY OF
Plaintiff, ) ORDER GRANTING COMITY
7 )
)
)
)
)
)
)
)

WESLEY COLOMBE, As Persocnal
Representative for the
Charles C. Colombe Estate,

Defendant.

d F ok k * Kk Kk * & K Kk F % F * Kk F* K F* &

TO: Wesley Colombe, Defendant herein, and his counsel of
record, Clint Sargent, Attorney at Law, of 315 South Philips
Ave., Sioux Falls, SD 57104:

You are hereby notified that the attached Order Granting
Comity was signed by the Honorable Kathleen Trandahl on August
13, 2015, and filed in the office of the Todd County Clerk of
Courts, in Winner, South Dakota on same said date.

You are referred to the Court's file on this matter for
further details.

DATED this 31st day of August, 2015.

ARENDT LAW OFFICE

(100

Al Arendt, Attorney

For the Rosebud Sioux Tribe

F.0. Box 107Y%

Pierre, SD 57501

(605) 2z24-7700

Email: al-arendtlaw@gwestoffice.net

Filed: 9/2/2015 4:33:28 PM CST Todd County, South Dakota 60PRO13-000007
Appx. 17



NOTICE OF ENTRY OF ORDER GRANTING COMITY
In Re.: Estate of Charles C. Colombe, 60PRO13-7

CERTIFICATE OF SERVICE

Al Arendt hereby certifies that I served a true copy of the
foregoing Notice of Entry of Order Granting Comity, with attached
Order Granting Comity, on the perscons next designated either by
first class mail, postage prepaid, or via Odyssey File & Serve:

Clint Sargent
Attorney at Law

315 South Philips Ave.
Sioux Falls, SD 57104

Dated this 31st day of August, 2015.

(©

Al Arendt, Atteorney for
Rosebud Sicoux Tribe

Filed: 9/2/2015 4:33:28 PM CST Todd County, South Dakota 60PRO13-000007
Appx. 18



STATE OF SOUTH DAKOTA) IN CIRCUIT COURT

: 88
COUNTY OF TODD) SIXTH JUDICIAL CIRCUIT
IN THE MATTER OF THE ESTATE 60PRO13-7
OF CHARLES C. COLOMBE,
Deceased.
ROSEBUD SIOUX TRIBE,
Plaintiff, ORDER GRANTING COMITY

WESLEY COLOMBE, As Personal
Representative for the Charles C.
Colombe Estate,

)

)

)

)

)

)

)

)

VS. )
)

)

)

)

)

Defendant, )
)

* & * R Wohk ok Kk Kk *k * X *k K Kk Kk F & &

COMES NOW the Honorable Kathleen Trandahl, Judge of the Sixth Judicial
Circuit, Todd County, South Dakota, and based on the Court's previously entered July
22, 2015 Findings of Fact and Conclusions of Law, does now make and enter the
following order.

It is hereby ORDERED, ADJUDGED AND DECREED that the Rosebud Sioux
Tribal court order, dated April 19, 2012, entitled “Order Regarding Motion For Summary
Judgment” awarding a judgment to the Plaintiff herein in the amount of $399,353.61,
plus accrued interest in the amount of $127,793.15, is hereby granted comity pursuant
to SDCL 1-1-25 and constitutes a valid judgment against the Defendant herein, Wesley
Colombe, as personal representative for the Charles C. Colombe estate.

DATED this Q%Ey of August, 2015.

nty
Filed in this office
AUG 13 20

Gy

Filed: 9/2/2015 4:33:28 PM CST Todd County, South Dakota 60PRO13-000007
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Rosebud Sioux Tribe Constitution
Preamble

Under and by virtue of our Creator and His divine providence, we, the enrolled members of the
Rosebud Sioux Tribe of Indians of the Rosebud Indian Reservation in the State of South Dakota,
in order to establish a united tribal organization, to establish justice, to insure tranquility and
enjoy the blessings of freedom and liberty, to conserve our tribal property, to develop our
common resources, and to promote the best welfare of the present generation and our posterity,
in education and industry, do hereby adopt and establish this Constitution and By-Laws.

Article I - Territory

The jurisdiction of the Rosebud Sioux Tribe of Indians shall extend to the territory within the
original confines of the Rosebud Reservation boundaries as established by the Act of March 2,
1889, and to such other lands as may hereafter be added thereto under any law of the United
States, except as otherwise provided by law.

Article II — Membership

Section 1.
Membership of the Rosebud Sioux Tribe shall consist as follows:

(a) All persons of Indian blood, including persons born since December 31, 1920, who
names appear on the official census roll of the Tribe as of April 1, 1935.

(b) All persons born after April 1, 1935, and prior to the effective date of this amendment, to
any member of the Rosebud Sioux Tribe who was a resident of the reservation at the time of the
birth of said persons. (Admendment V effective May 2, 1966)

(©) All persons that can provide three (3) generations of lineal descent born after April 1,
1935, to a member of the Rosebud Sioux Tribe, regardless of the residence of the parent.
(Amendment C effective September 20, 2007 - vote 508 for; 281 against,; 17 ballots spoiled or
mutilated)

Section 2.
The Tribal Council shall have the power to promulgate ordinances covering future membership
and the adoption of new members. (Amendment XVI effective September 23, 1985)

Article IIT — Governing Body

Section 1.
The governing body of the Rosebud Sioux Tribe shall consist of a Council known as the Rosebud
Sioux Tribal Council.

Section 2.

The President and Vice President of the Rosebud Sioux Tribe shall be elected at large for a term
of three years. The Secretary and Treasurer of the Rosebud Sioux Tribe shall be elected at large
for a term of two years and shall have no vote in matters before the Rosebud Sioux Tribe. The
Community Representatives of the Rosebud Sioux Tribe shall be elected for terms of three years.
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The offices of the President, Vice President, Council Representatives, Secretary, and Treasurer
shall be subject to limits of two consecutive terms. The terms of Community Representatives
shall be staggered terms commencing with the next election. Elections for ten Community
Representatives will be for the first three year term, the remaining ten Community
Representative elections will be for an initial term of two years, and then it will revert to a three
year term at the next general election in 2009. The decision of which ten communities will hold
the first three year and two year terms will be made by the Rosebud Sioux Tribal Election Board.
Each community of the reservation, as follows, shall be entitled to representation on the Rosebud
Sioux Tribal Council as hereinafter provided:

1. Antelope 11. Okreek

2. Black Pipe 12. Parmelee

3. Bull Creek 13.  Ring Thunder
4, Butte Creek 14. Rosebud

5. Corn Creek 15. St. Francis

6. Grass Mountain 16. Soldier Creek
7. He Dog 17. Spring Creek

8. Horse Creek 18. Swift Bear

9. Ideal 19. Two Strike

10.  Milks Camp 20.  Upper Cut Meat

(Amendment F effective September 20, 2007 - vote 459 for; 339 against; 8 ballots spoiled or
mutilated)

Section 3.

All Council members and the President and Vice-President shall be of at least 4 degree Indian
blood. (Amendment E effective September 20, 2007 - vote 557 for, 246 against; 3 ballots spoiled
or mutilated)

Section 4.
The Tribal Council shall have authority to make changes in the foregoing list according to future
community needs. (Amendment XVII effective September 23, 1985)

Section S.

Each recognized community shall have one Community Representative to the Tribal Council.
Each Community Representative of the Tribal Council shall be elected at large by the registered
voters of the Rosebud Sioux Tribe. (Amendment G effective September 20, 2007 - vote 538 for,
258 against; 10 ballots spoiled or mutilated)

Section 6.

Any member of the Sicangu Lakota Oyate at least 30 years of age, who has not been found guilty
by the Tribal Council of misconduct in tribal affairs, or who has not been found guilty in a court
of law of felony offense involving violence and who can provide affidavits(s) that prove some
history of leadership shall be qualified to seek and hold membership on the Tribal Council.
Candidates for the position of President or Vice President of the Sicangu Lakota Oyate must be
at least 45 years of age and meet all requirements of qualification for membership on the Tribal
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Council. (Amendment H effective September 20, 2007- vote 535 for; 261 against; 10 ballots
spoiled or mutilated)

Section 6.

Any enrolled member of the Rosebud Sioux Tribe possessing at least one fourth (1/4) or more
Sicangu blood degree and at least twenty five (25) years of age, who has not been found guilty of
any major crimes by any jurisdiction, or who has not been found guilty by the Rosebud Sioux
Tribal Council of misconduct in tribal affairs, or who has not been found, by any tribal, state, or
federal court of law, or by the Tribal Ethics Commission or by the Rosebud Sioux Tribal Council,
to have performed any act containing an element of perjury, forgery, bribery, dishonesty or abuse
of public office compromising the welfare of the Rosebud Sioux Tribe or any of its members
shall be qualified to seek and hold membership on the Rosebud Sioux Tribal Council. A
candidate for President, Vice-President, Secretary and Treasurer must have been living within the
boundaries of the Rosebud Sioux Indian Reservation for at least one year preceding the date of
the Primary Election, and a candidate for Community Representative must have been living in
the community of candidacy for at least one year next preceding the date of the Primary Election.

If for any reason a Community Representative is absent from the community for a period
exceeding 90 days, the position shall become immediately vacant and filled according to the
Constitution and By-Laws of the Rosebud Sioux Tribe. (Amendment I effective September 20,
2007- vote 584 for; 212 against,; 10 ballots spoiled or mutilated)

Section 7.

If the Office of President becomes vacant before the expiration of the term and one year or more
of the term remains, the Tribal Council, within thirty (30) days after the vacancy, shall order a
special election. If less than one year of the term remains, the Vice President shall fill the
unexpired term; provided, that the tenure of office of any person elected to fill the vacancy shall
not extend beyond the term of office of the original incumbent. If the Office of Vice President
becomes vacant by reason of succession, or any other cause and one year or more remains in the
term, the Tribal Council, within (30) days after the vacancy, shall order a special election. If less
than one year of the term remains, the Tribal Council shall elect a Vice President from its own
number to fill the vacancy until the next general election; provided, that the tenure of office of
any person elected to fill the vacancy shall not extend beyond the term of office of the original
incumbent.

If the office of any Community Representative becomes vacant before the expiration of the term
and one year or more of the term remains, the Tribal Council, within thirty (30) days after the
vacancy, shall order a special election to allow all registered voters to vote for the vacant
position. Ifless than one year of the term remains, the community council of the affected
community, within thirty (30) days from the date of the vacancy shall appoint a Community
Representative for the unexpired term; provided, that the tenure of office of any person elected to
fill the vacancy shall not extend beyond the term of office of the original incumbent.

If the Office of Secretary becomes vacant before the expiration of the term and one year or more
remains in the unexpired term, the Tribal Council shall order a special election to fill the
vacancy. If less than one year remains in the term, the Tribal Council shall advertise the vacancy
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and fill the term from those qualified tribal applicants. The tenure of office of any person elected
to fill this vacancy shall not extend beyond the term of office of the original incumbent.

If the Office of Treasurer becomes vacant before the expiration of the term and six months or
more remain in the unexpired term, the Tribal Council shall order a special election to fill the
vacancy. If less than one year remains in the term, the Tribal Council shall advertise the vacancy
and fill the term from those qualified tribal applicants. The tenure of office of any person elected
to fill this vacancy shall not extend beyond the term of office of the original incumbent.
(Amendment J effective September 20, 2007 — 590 for; 210 against, 6 ballots spoiled or
mutilated)

Section 8.

The Secretary and Treasurer of the Rosebud Sioux Tribe shall be elected at large for a term of
two years by the registered voters from within the twenty (20) communities of the Rosebud
Sioux Tribe. The Office of Sergeant-at-Arms shall be elected by the Tribal Council from within
or without its members. The Tribal Secretary and Treasurer officers elected shall have no vote in
matters before Tribal Council. (Amendment K effective September 20, 2007 — 533 for,; 263
against; 10 ballots spoiled or mutilated)

Section 9.
Any person elected to these positions shall be of at least % degree Indian blood. (4dmendment L
effective September 20, 2007 — vote 549 for; 251 against; 6 ballots spoiled or mutilated)

Section 10.

The Electorate of the Rosebud Sioux Tribe shall determine the qualifications of its officers,
council members, and community officers. (Amendment M effective September 20, 2007 — vote
549 for,; 243 against; 14 ballots spoiled or mutilated)

Section 11.

There shall be a Primary Election and a General Election for President and Vice-President held
every three years, and there shall be a Primary Election and a General Election for Secretary and
Treasurer of the Rosebud Sioux Tribal Council held every two years, and there shall be a Primary
Election and General Election for Community Representatives to the Rosebud Sioux Tribal
Council held at the end of three years terms as specified in Article III, Section 2. The Primary
Election shall be held on the fourth Thursday in July and the General Election shall be held on
the fourth Thursday in August. If the election Thursday is a legal holiday, the election shall be
held on the first subsequent day, which is not a holiday. The terms of Council Representatives
and officers in office on the effective date of this amendment shall expire three (3) days
following certification of results of the General Election. (Amendment N effective September 20,
2007 — vote 435 for; 353 against; 8 ballots spoiled or mutilated)

Section 12.

Newly elected tribal officers and community representatives shall begin their official duties on
the first business day of the first week following their certification by the Tribal Election Board.
(Amendment XVII effective September 23, 1985)

Article IV — Powers of the Rosebud Sioux Tribal Council
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Section 1.

Enumerated powers — The Council of the Rosebud Sioux Tribe shall exercise the following
powers subject to any limitations imposed by the statutes or the Constitution of the United States,
and subject further to all express restrictions upon such powers contained in this Constitution and
attached By-Laws. (Amendment I effective June 19, 1962; Yes-346, No-296)

(a) To negotiate with the federal, state and local governments on behalf of the Tribe and to advise
and consult with the representatives of the Interior Department on all activities of the Department
that may affect the Rosebud Sioux Reservation.

(b) To employ legal counsel for the protection and advancement of the rights of the Tribe
and its members. (Amendment O effective September 20, 2007 — vote 472 for; 322 against; 12
ballots spoiled or mutilated)

(©) To purchase and to otherwise acquire lands and other property for or on behalf of the
Tribe and to manage, permit, assign, lease, sell, exchange, encumber, or otherwise deal with
tribal lands and property as authorized by law; provided that there shall be no sales of tribal or
TLE managed lands and no land trades to any non-Indians within the original boundaries of the
1868 Treaty without the consent of tribal members, and to prevent the sale, disposition, lease, or
encumbrance of tribal lands, interests in tribal lands or other tribal assets without the consent of
the Tribe; provided, that in leasing tribal land for grazing or agricultural purposes preference
shall be given to any member of the Tribe who is the economic head of the family. (Amendment
XXI effective September 23, 1985)

(d)  To advise the Secretary of the Interior with regard to all appropriation estimates or federal
projects for the benefit of the Tribe prior to the submission of such estimates to any departments
of the United States Government and to Congress. (Admendment XVIII effective Septembe 23,
1985)

(e) To make assignments of tribal land to members of the Tribe in conformity with Article
VIII of this Constitution.

® To make all economic affairs and enterprise of the Tribe in accordance with the terms of a
charter which may be issued to the Tribe by the Secretary of the Interior.

(2) To appropriate for public purposes of the Rosebud Sioux Tribe available Tribal Council
funds.(Amendment XVIII effective September 23, 1985)

(h) To levy taxes upon members of the Tribe and to require the performance of reservation
labor in lieu thereof, and to levy taxes or license fees upon non-members doing business within
the reservation. (Amendment XVIII effective September 23, 1985)

6] To exclude by ordinance from the restricted lands of the reservation persons not legally
entitled to reside therein (Amendment XVIII — September 23, 1985)

39) To enact resolutions or ordinances not inconsistent with Article II of the Constitution
governing the adoption and abandonment of membership.

(k) To purchase lands of members of the Tribe for public purposes, under condemnation
proceedings in courts of competent jurisdiction.
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Q) To promulgate and enforce ordinances providing for the maintenance of law and order
and the administration of justice by establishing a reservation court and defining its duties and
power. (Amendment XVIII effective September 23, 1985)

(m)  To safeguard and promote the peace, safety, morals and general welfare of the Tribe by
regulating the conduct of trade and the use and disposition of property upon the reservation and
provided further that non-restricted property of members which was obtained without any help
or assistance of the government or the Tribe may be disposed of without restrictions.
(Amendment XVIII effective September 23, 1985)

(n) To charter subordinate organization for economic purposes and to regulate the activities
of all cooperative associations of members of the Tribe.

(o) To regulate the inheritance of property, real and personal, other than allotted land, within
the territory of the reservation. (Amendment XVIII effective September 23, 1985)

) The domestic relations of the Tribe shall be regulated by the Judiciary Department who
shall be empowered by the Rosebud Tribal Council for a separation of powers. All laws
legislated by the Rosebud Tribal Council shall be enforced by this department to ensure fair and
equal justice for all people without the interference of political power or pressure. (Admendment Q
effective September 20, 2007 — vote 554 for; 243 against; 9 ballots spoiled or mutilated)

@ To provide for the protection of all minors, mentally incompetent and any others who
need protection or assistance for reason of health, age, or other extenuating circumstances. The
Judiciary Department shall provide whatever services are needed to fulfill their needs.
(Amendment R effective September 20, 2007 — vote 630 for; 160 against; 16 ballots spoiled or
mutilated)

() To exchange and foster the arts, crafts, traditions and culture of the Sioux.
(s) To regulate the manner of making nominations and holding elections for tribal offices.
() To adopt resolutions regulating the procedure of the Council itself and of other tribal

agencies and tribal officials.

(v) To delegate to subordinate boards or tribal officials, to the several communities, or to
cooperative associations, which are open to all members of the Tribe any of the foregoing
powers, reserving the right to review any action taken by virtue of such delegated power.

W) The Tribal Council shall develop plans and consider implications of the decisions they
make on the next seven generations. (Amendment S effective September 20, 2007 — vote 528 for;
262 against, 16 ballots spoiled or mutilated)

Section 2.

Future Powers — The Tribal Council may exercise such further powers as may in the future be
delegated to the Tribe by the Secretary of the Interior or, by a duly authorized official or agency
of the state or federal government.

Section 3.
Reserved Powers — Any rights and powers heretofore vested in the Rosebud Sioux Tribe but not
expressly referred to in this Constitution shall not be abridged by this article but may be
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exercised by the people of the Rosebud Sioux Tribe through the adoption of appropriate by-laws
and constitutional amendments.

Section 4.

Limitations of Powers — The powers vested in the Rosebud Sioux Tribal Council shall not be
vested in individual council members, but shall be exercised only by the collective body of the
Council. Any authority exercised by any member of the Council shall be designated by
collective decision of the Council. Exercising the powers of the Council as an individual and
without the collective knowledge and approval of the Council shall constitute abuse of Council
powers. (Amendment T effective September 20, 2007 — 615 for, 181 against; 10 ballots spoiled
or mutilated)

Article V— Community Organization

Each community established under this Constitution shall elect annually, a president and such
other officers as may be advisable. The president shall call and preside over popular meeting of
the community whenever necessary for the consideration of matters of local interest. The
various communities may consult with representatives of the Interior Department on all matters
of local interest and make recommendations thereon to the Tribal Council or the Superintendent
or Commissioner of Indian Affairs, may undertake and manage local enterprises for the benefit
of the community, may levy assessments upon members of the community, may expend moneys
in the community treasury for the benefit of the community, may keep a roll of those members of
the Tribe affiliated with the community, and may exercise such further powers as may be
delegated to the communities by the Tribal Council. The actions of the community councils shall
not be inconsistent with the Constitution, By-Laws and ordinances of the Tribe.

Article VI — Elections

Section 1.

Any enrolled member of the Rosebud Sioux Tribe, at least eighteen (18) years of age, who has
resided for at least thirty (30) days immediately prior to the election day in the district in which
he anticipates to vote, is qualified to vote. (Amendment X1V effective September 4, 1973)

Article VII - Initiative, Referendum, Recall and Removal

Section 1.

Initiative. Upon receipt and verification by the Tribal Secretary of a petition of thirty (30)
percent of the number of persons who voted in the last tribal election, a proposed ordinance or
resolution made by the people shall be submitted to a vote of the people at a regular or special
election to be held within sixty days of verification of the petition by the Election Board. The
vote of a majority of those actually voting shall be conclusive and binding upon the Tribal
Council.

Section 2.

Referendum. Upon receipt and verification by the Tribal Secretary of a petition of thirty (30)
percent of the number of persons who voted in the last tribal election or upon the request of two-
thirds of the total membership of the Tribal Council, any proposed or previously enacted
ordinance or resolution of the Tribal Council shall be submitted to a vote of the people at a
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regular or special election to be held within sixty days of verification of the petition by the Tribal
Secretary. The vote of a majority of those actually voting shall be conclusive and binding upon
the Tribal Council.

Section 3.

Recall. Upon receipt and verification by the Tribal Secretary of a petition of thirty (30) percent
of the number of persons who voted in the last tribal election, it shall be the duty of the Tribal
Council to call a special election to consider the recall of the elected tribal official named in the
petition. The election shall be held within thirty days of verification of the petition by the Tribal
Secretary, provided that if the petition is submitted within six months of the next annual election
the Tribal Council may direct that the matter be placed on the ballot for that election. Ifa
majority of those actually voting in favor of the recall of the official, the office shall be declared
vacant and filled in accordance with this Constitution.

Section 4.

Removal. The Tribal Council may by a two-thirds vote of the total members of the Tribal
Council, after due notice and an opportunity to be heard, remove any Tribal Council member for
neglect of duty or gross misconduct. The decision of the Tribal Council shall be final.

Section 5.

Ordinance. Initiative, referendum, recall, and removal procedures shall be set by ordinance by
the Tribal Council, provided that such procedures shall be in accordance with the Election Article
of this Constitution where appropriate. (Amendment U effective September 20, 2007 — vote 596
for; 197 against; 13 ballots spoiled or mutilated)

Article VIII — Land

Section 1.

In any assignment of tribal lands, preference shall be given to heads of families which are
entirely landless. Assignments under this section shall be known as “home assignments” and
shall be granted for the purpose of giving opportunity to homeless Indians for establishing a
home. Any assignment under this provision shall not exceed ten (10) acres in area.

Section 2.

If any persons holding a “home assignment” of land shall for a period of six months fail to use
the land so assigned or shall use the land for any unlawful purpose, his assignment may be
cancelled by the Tribal Council after due notice and opportunity to be heard. Such land may then
be available for reassignment.

Upon the death of any Indian holding a “home assignment”, his heirs or other individuals
designated by him by will or written request shall have preference in the reassignment of the
land, provided such persons are eligible to receive a “home assignment.”

Section 3.

Any member of the Rosebud Sioux Tribe who owns an allotment of land or any share in heirship
land or any deeded land, may, with the approval of the Secretary of Interior, voluntarily transfer
his interest in such land, including or excluding mineral rights therein, to the Tribe and receive
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therefore an assignment in the same land or other land of equal value or he may receive a
proportionate share in a unit of grazing land.

Assignments made under this section shall be known as “exchange assignments.”

Section 4.
A member receiving an “exchange assignment” shall receive the right to lease such assigned
lands or interest under the same terms as governing the leasing of allotments.

Section S.
Upon the death of a holder of an “exchange assignment,” such lands shall be reassigned by the
Tribal Council to his heirs or devisees, subject to the following conditions:

1. Such lands may not be reassigned to any heir or devisee who is not a member of the
Rosebud Tribe, except that a life assignment may be made to the surviving spouse or
child of the holder of such assignment.

2. Such lands may not be reassigned to any heir or devisee who already holds more than
1,920 acres of land on the reservation. (Amendment IV effective June 19, 1962)

3. Such land may not be subdivided into units too small for practical use. No area of
grazing land shall be subdivided into units smaller than one hundred sixty (160) acres.
No area of agricultural land shall be subdivided into smaller units than two and one half
(2 '4) acres. When interests in assignments shall involve smaller areas than the amounts
herein set out, the Tribal Council may issue to such heir or devisee a proportionate share
in other grazing units or other interest in land of equal value.

4. If there are no eligible heirs or devisee of the decedent, the land shall be eligible for
reassignment the same as other tribal lands.

Section 6.

Improvements of any character made upon assigned land may be willed to and inherited by
members of the RosebudTribe. When improvements are made possible of fair division, the
Tribal Council shall dispose of them under such regulations as it may provide. No permanent
improvements may be removed from any tribal or assigned land without the consent of the Tribal
Council.

Section 7.
No member of the Rosebud Tribe may use or occupy tribal land except under assignment or
lease.

Section 8.
Unassigned land shall be managed by the Tribal Council for the benefit of the members of the
entire Tribe.

Section 9.

Applications for assignments of lands shall be made in writing. Such applications shall be
submitted to the Council at regular or special sessions. The applications will be placed in the
hand of a proper committee who will call the matter up for action at the next regular meeting of
the Council. Any member of the Tribe may object, in writing, to a proposed assignment. In the
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event of objection, the Chairman of the Council shall set a date for a hearing, advising both the
applicant and objector. The action of the Council shall be final.

The Secretary of the Council shall furnish the Superintendent or other officer in charge of the
agency a complete record of all action taken by the Council on applications for assignment of
land, and a complete record of assignments shall be kept in the agency office and shall be open
for inspection by members of the Tribe.

The Council shall draw up one or more forms for standard and exchange assignments, which
shall be subject to the approval of the Secretary of the Interior.

Article IX — Amendments

Section 1.

This Constitution and By-Laws may be amended by a majority vote of the qualified voters of the
Rosebud Sioux Tribe voting at an election called for that purpose by the Secretary of the Interior,
provided that at least thirty (30) percent of those entitled to vote shall vote in such election; but
no amendment shall become effective until it shall have been approved by the Secretary of the
Interior. It shall be the duty of the Secretary of Interior to call an election on any proposed
amendment, upon receipt of a written resolution signed by at least three-fourths (3/4) of the
membership of the Council. (Amendment XIX effective September 23, 1985)

Section 2.

Upon receipt of a petition that contains the signatures of at least thirty (30) percent of the voters
in the last tribal election, the Tribal Secretary shall refer this petition to the next Tribal Council
meeting which shall call a Tribal Constitution Convention to commence within thirty (30) days
and to appoint a seven-member Tribal Constitutional Task Force, consisting of tribal members
outside the Tribal Council, to conduct this convention for the purpose of hearing proposed
amendments and to approve those of which shall be referred to the Secretary of the Interior, and
upon receipt of them, it shall be the duty of the Secretary of the Interior to set an election as
described in Section 1 above. (Amendment XIX effective September 23, 1985)

ARTICLE X - BILL OF RIGHTS

Section 1.
Bill of Rights. The government of the Tribe including the community shall not:

(a). Infringe upon religious beliefs or prohibit the free exercise thereof;

(b).  Abridge the freedom of speech, press, expression, conscience, association, or the right of
the people peaceably to assemble, and to petition the government;

(©). Violate the right of the people to be secure in the privacy of their persons, houses, papers,
vehicles, and effects against unreasonable searches and seizures, nor issue warrants but upon
probable cause, supported by oath or affirmation signed by a judge, and particularly describing
the place, person, house, papers, vehicle, or effects to be searched, the object and scope of such
search, and the person or thing to be seized, and any search or seizure taken in violation of this
provision shall be excluded;
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(d).  Search or arrest any person without informing them of their right to remain silent, to have
access to an attorney, to be informed that anything they say can be held against them in a court of
law, to have these rights explained at the time of the search or arrest, and to ask them if they
understand these rights;

(e). Take any private property or possessor interest in private property for public use, without
due process and just compensation; deny to any person within its jurisdiction the equal
protection, application, or opportunity of the laws;

(f).  Deny to any person in a criminal or civil proceeding the right to a speedy and public trial
which shall be initiated no more than six months from the filing of criminal charges or a civil
complaint and which shall be decided by the courts within one year, and in a criminal proceeding
to be informed of the nature and cause of the accusation, to be presumed innocent until proven
guilty, to be confronted with the witnesses against him or her, to have compulsory process for
obtaining witnesses in his or her favor, to have the assistance of counsel for his or her defense
including the right to have counsel provided subject to income guidelines; nor deprive any
person of liberty or property without due process of law;

(2). Require excessive bail, impose excessive fines, or inflict cruel and unusual methods of
interrogation or punishment;

(h).  Pass any bill or attainder or a law, which punishes conduct after the fact;

). Deny to any person the access to his or her own personal information maintained by the
Tribe, or to public information, which shall include but not be limited to financial records
maintained by the Tribe.

Section 2.

Retained Powers. Powers not granted to the government shall be reserved to the people.
(Amendment V effective September 20, 2007 — vote 552 for, 234 against, 19 ballots spoiled or
mutilated)

Article XI — Tribal Court

Section 1.

The Rosebud Sioux Tribal Court shall be separate and distinct from the legislative and executive
branches of tribal government. No person, including any tribal official or person acting in behalf
of a tribal official, shall induce or attempt to induce a favorable decision, or interfere in any
manner whatsoever with any decision of any judge of the Tribal or Supreme Court. The Tribal
Council shall pass legislation which shall denote sanctions for the violation of this section.

Section 2.

The Tribal Court shall consist of one chief judge and such associate judges and staff as are
deemed necessary by the Chief Judge, with the advice and consent of Tribal Council. All tribal
court personnel shall be subject to the supervision of the Chief Judge. The Chief Judge shall
establish such staff positions within the Tribal Court as may be necessary for efficient operation.
The Chief Judge shall have the authority to establish qualifications for court staff and shall make
the final selection of said staff.
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Section 3.

The authority of the Tribal Court shall include but is not limited to the power to review and
overturn tribal legislative and executive actions for violations of this Constitution or of the
Federal Indian Civil Rights Act of 1968 as well as to perform all other judicial and court
functions.

Section 4.

The Chief Judge shall promulgate rules of pleading, practice, and procedure applicable to any
and all proceedings of the tribal court, consistent with the provisions of this Constitution and
requirements of federal law. In case of failure of the Chief Judge to establish such rules, the
Tribal Council shall have the authority to establish them.

Section 5.

The Tribal Council shall set forth qualifications for Tribal Court Chief Judge, Associate Judges,
and staff positions by ordinance. The Tribal Council shall appoint a Chief Judge for a term of
not less than four years and associates for terms not less than two years.

Section 6.

During the tenure of his or her appointment, the Chief Judge, or an Associate Judge may be
suspended or dismissed by the Tribal Council only for cause, as defined by the Judicial Code of
Ethics, upon due notice and an opportunity for a hearing open to tribal members.

Section 7.

There is hereby established the Rosebud Sioux Tribe Supreme Court. The Supreme Court shall
take appeals from the Rosebud Sioux Tribal Court that are deemed meritorious under rules and
standards set by the Rosebud Sioux Tribal Council by ordinance. The authority of the court shall
include the power to review and overturn tribal legislative and executive actions for violations of
this Constitution or of the Federal Indian Civil Rights Act of 1968 as well as to perform all other
appellate court functions. The Tribal Council shall determine the number of Supreme Court
Justices as well as their qualifications and tenure. No Supreme Court Justice may be removed
before the end of their tenure, except for cause. (Amendment W — September 20, 2007 — vote 612
for; 176 against; 18 ballots spoiled or mutilated)
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BY-LAWS OF THE ROSEBUD SIOUX TRIBE
Article 1 — Duties of Officers

Section 1.

The President shall manage and administer the affairs of the Rosebud Sioux Tribe, including the
supervision of tribal employees, subject to the resolutions, ordinances and instructions of the
Rosebud Sioux Tribal Council. No tribal employee or tribal member shall be subjected to unfair
and political repercussions and/or retaliation by the President or any of his/her representatives in
any matter. Such action will be documented and referred to the Ethics Commission of the
Rosebud Sioux Tribe. The President shall preside at all meetings of the Tribal Council. The
President shall vote only in case of a tie. (Amendment X effective September 20, 2007 — vote 585
for; 150 against; 71 ballots spoiled or mutilated)

Section 2.

The Vice-President shall assist the President when called upon to do so, and, in the absence of
the President, he shall preside. When so presiding, he shall have all the rights, privileges, duties,
as well as the responsibilities, of the President. The Vice-President shall not have a vote except
in case of a tie when acting as President under Section 1 of this Article. (Amendment XIII
effective May 2, 1966)

Section 3.

The Council Secretary shall keep a full report of all proceedings of each regular and special
meetings of the Tribal Council and shall perform such other duties of like nature as the Council
shall from time to time by resolution provide, and shall transmit copies of the minutes of each
meeting to the Council, to the Superintendent of the Reservation, and to the Commissioner of
Indian Affairs.

Section 4.

The Treasurer shall be custodian of all moneys which come under the jurisdiction or in the
control of the Sicangu Council. He shall pay out money in accordance with the orders and
resolutions of the Sicangu Council. He shall keep account of all receipts and disbursements and
shall report the same to the Sicangu Council at each regular meeting. He shall provide such bond
to be satisfactory to the Sicangu Council. The books of the Treasurer shall be subject to audit or
inspection at the discretion of the Sicangu Council. The Treasurer shall cause the financial
statements of the Sicangu Nation to be published in a manner that is available to all members
within thirty (30) days after a Sicangu Council has reviewed and approved them. (Amendment Y
effective September 20, 2007 — vote 582 for,; 210 against; 14 ballots spoiled or mutilated)

Articles II — Duties of the Councilmen

Section 1.
It shall be the duty of each member of the Tribal Council to make reports to the community from
which he was elected concerning the proceedings of the Tribal Council.

Section 2.
It shall also be the duty of each member of the Tribal Council,including any elected or appointed
officers of the Tribal Council, to attend any duly called special or regular meeting of the Tribal
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Council unless excused by motion of the Tribal Council in session, to present to the Tribal
Council in a timely manner any duly approved community resolution or any legitimate petition
of tribal members, and to abide by the Tribal Code of Ethics adopted by the Tribal Council.
(Amendment XX — September 23, 1985)

Article III - Oath of Office

Each member of the Sicangu Council and each officer or subordinate officer, elected or
appointed hereunder shall take an oath of office prior to assuming the duties thereof; by which
oath, he shall pledge himself to support and defend the Constitution and By-Laws of the Sicangu
nation and the Treaties entered into with the United States Government or other Governments.

(Oath) I, , do hereby solemnly swear that I will support and defend the
Constitution of the Sicangu Nation against all enemies as identified in treaties or by the Sicangu
People and I will carry out faithfully, and impartially, the duties of my office to the best of my
ability; and will cooperate, promote and protect the best interests of my Tribe, the Sicangu
Nation, in accordance with this Constitution and By-Laws. (Amendment Z effective September
20, 2007 — vote 504 for; 269 against,; 33 ballots spoiled or mutilated)

Article IV — Salaries

Section 1.
The Tribal Council may prescribe such salaries of tribal officers, employees, or members of the
Council, as it deems advisable from such funds as may be available.

Section 2.

No compensation shall be paid to any councilman, president, vice-president, secretary, treasurer,
tribal council, or any officer out of the tribal funds obtained from the federal government, except
upon a resolution stating the amount of compensation and the nature of services rendered, and
said resolution shall be of no effect until published as a public notice in a publication for a period
of 30 days. (Amendment AA effective 20, 2007 — vote 605 for, 191 against; 10 ballots spoiled or
mutilated)

Article V — Meetings of Council

Section 1.

Regular meetings of the Tribal Council shall be held once a month on days and places designated
by the Tribal Council by resolution, provided special meetings may be called by a majority of
Council members in writing or by the Tribal President in writing with at least three days notice in
either case. A quorum for the Tribal Council to transact business shall be a majority of the Tribal
Council membership, unless a larger number is required elsewhere in this Constitution and By-
Laws. (Amendment XX effective September 23, 1985)

Section 2.
A designated room or place shall be set-aside for the Tribal Council, where all records and Tribal
Council property shall be kept.

Article VI — Sioux Councils

The Tribal Council shall have the power to select delegates to sit in National Sioux Councils.
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Article VII — Adoption of Constitution and By-Laws

This Constitution and By-Laws, when ratified by a majority of the qualified voters of the
Rosebud Sioux Tribe voting at a special election called for the purpose by the Secretary of
Interior, provided that at least thirty percent (30%) of those entitled to vote shall vote in such
elections, shall be submitted to the Secretary of the Interior, and, if approved, shall be effective
from date of approval.
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CERTIFIED OF ADOPTION

Pursuant to an order, approved November 1, 1935, by the Secretary of the Interior, the attached
Constitution and By-Laws were submitted for ratification to the members of the Rosebud Sioux
Tribe of the Rosebud Reservation and were on November 23, 1935, duly approved by a vote of
992 for and 643 against, in an election in which over 30 percent of those entitled to vote cast
their ballots, in accordance with Section 16 of the Indian Reorganization Act of June 18, 1934
(48 Stat, 984), as amended by the Act of June 15, 1935 (Public, No. 147, 74th Cong.)

/s/ George Kills in Sight, Chairman of Election Board

/s/ George Whirlwind Soldier, Vice Chairman, Rosebud
Sioux Tribe

/s/ Wallace A. Murray, Secretary, Rosebud Sioux Tribe
/s/ W.O. Roberts, Superintendent

I, Harold I. Ickes, the Secretary of the Interior of the United States of America, by virtue of the
authority granted me by the Act of June 18, 1934, (48 Stat. 984), as amended, do hereby approve
the attached Constitution and By-Laws of the Rosebud Sioux Tribe.

All rules and regulations heretofore promulgated by the Interior Department or by the Office of
Indian Affairs, so far as they may be incompatible with any of the provisions of the said
Constitution and By-Laws are hereby declared inapplicable to the Rosebud Sioux Tribe.

All officers and employees of the Interior Department are ordered to abide by the provisions of
the said Constitution and By-Laws.

Approval recommended December 16, 1935.
John Collier, Commissioner of Indian Affairs

Harold I. Ickes, Secretary of the Interior
(SEAL)
Washington, D.C., December 20, 1935
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Law and Order Code of the Rosebud Sioux Tribe
Additions to code received: 2004

TITLE NINE - ADMINISTRATIVE PROVISIONS OF TRIBAL COURT

Chapter 1 - Courts, Judges and Court Personnel
Chapter 2 - Attorneys and Lay Counsel

CHAPTER ONE
COURTS, JUDGES AND COURT PERSONNEL

The Tribal Court system established by this Code shall consist of a Tribal appellate Court, Tribal Court, Tribal Juvenile Court
and Tribal magistrate Court.

9-1-1 APPELLATE COURT-- The Tribal appellate Court shall consist of three (3) Justices and shall handle appeals from the
Tribal Court and the Tribal Juvenile Court, and the procedures for such appeal shall be determined by the Appellate Court
Justices.

9-1-2 TRIBAL COURT-- The Tribal Court shall be the Court of general criminal and civil jurisdiction on the Rosebud
Reservation and shall hear all matters of a judicial nature not specifically placed with the exclusive jurisdiction of some other
judicial forum by this Code. The Tribal Court shall also hear appeals from the decisions of any Magistrate Court and all other
Tribal Administrative bodies and agencies.

9-1-3 TRIBAL JUVENILE COURT-- The Tribal Juvenile Court shall handle all matters set forth in the Tribal Juvenile Code and
shall be subordinate to and subject to the supervision and jurisdiction of the Tribal Code.

9-14 TRIBAL MAGISTRATE COURT-- At the discretion of the Tribal Judiciary Committee there may be established in each
recognized community on the Rosebud Reservation, a magistrate Court to be presided over a lay Magistrate said Court to have
jurisdiction over all criminal matters involving offense of the C class. Magistrate Court shall have civil jurisdiction over no
matters.
9-1-5 COURT PERSONNEL--
1. There shall be appointed three (3) appellate Court Justices consisting of two (2) or more attorneys licensed to
practice before the Federal Courts and may include one (1) lay person, who shall have the same qualifications

as those hereinafter specified for Associate Judges of the Tribal Court. All Appellate Justices are to be selected
by the Tribal Judiciary Committee and approved by the Tribal Council.

2. There shall be appointed for the Tribal Court one (1) Chief Judge and two (2) or more associate Judges as the
Judiciary Committee and the tribal Council see fit.

(a) To be eligible to hold the office of Chief Judge or Associate Judge, a Person
1. Must be atleast 30 years of age and not more than 70 years of age.
2. Must be of high moral character and integrity.

3. Must have a high school education or equivalent thereof and be capable of
preparing the papers and reports incident to the office of Judge.

4. Must be physically capable of carrying out the duties of the office.
5. A member of the Rosebud Sioux Tribe shall be given preference.

6. Atleast one (1) Associate Judge shall be bilingual in English and Lakota.
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(b) Notwithstanding any other provisions in this code to the contrary, no person is eligible to hold
the position of Chief Judge of the Rosebud Sioux Tribe unless such person is an attorney at law
and admitted to practice in the United States District Courts for the District of South Dakota.

(c) All Tribal Court Judges shall be selected by the Judiciary Committee and recommended to the
Tribal Council for approval. Appointments of Tribal Judges shall be for a probationary period of
one (1) year during which time such appointment can be terminated by written notice from the
Judiciary Committee or the Tribal Council. Following the one (1) year probationary period, Tribal
Judges shall be appointed for a term of two (2) years.

9-1-6 JUVENILE COURT-- There shall be appointed for the Juvenile Court One (1) Juvenile Judge whose qualifications shall
be the same as those of Associate Judges of the Tribal Court. The appointment of the Juvenile Judge shall be for a
probationary period of one (1) year during which time such appointment can be terminated by written notice from the Judiciary
Committee or the Tribal Council. Following the one (1) year probationary period Juvenile Judges shall be appointed for a term
of two (2) years.

9-1-7 MAGISTRATES-- Magistrates to serve in the community shall be selected by the Judicial Committee and approved by the
Tribal Council. The Judiciary Committee shall in its discretion, deter mine which persons are suitable to serve as Magistrates.
Magistrates shall be appointed for a term of one (1) year and may be terminated by written notice from the Judiciary Committee
or the Tribal Council.

9-1-8 CLERK OF COURTS-- There shall be a Clerk of the Tribal Court, which Clerk shall also act as the Clerk of the Appellate
Court. The Clerk of Courts shall be selected by the Judiciary Committee and approved by the Tribal Council. There may also be
appointed additional Deputy Clerks of Court and a Clerk of the Juvenile Court if such are deemed necessary.

(a) The appointment, qualifications, term of office and compensation of such Clerk shall be determined by the
Judiciary Committee and the Tribal Council.

9-1-9 ADDITIONAL COURT PERSONNEL-- If such are deemed necessary by the Judicial Committee and the Tribal Council
there may also be appointed a Court Reporter; a Process Server, a Probation Officer; a Bailiff, a Typist to assist the other Court
personnel. The appointment, qualifications, terms of office and compensation of such additional Court personnel shall be
determined by the Judicial Committee and the Tribal Council.

9-1-10 SALARIES-- The compensation to be received by all Court personnel shall be determined by the Judiciary Committee
and the Tribal Council and shall be negotiated and agreed upon at the time of the appointment of the individual officers of the
Court. Court personnel shall not have their compensation decreased during their term of office. Court personnel may be
appointed to successive terms of office and salary may be renegotiated with each successive appointment.

9-1-11 REMOVAL OF JUDGES-- Any Judge may be removed from office prior to the expiration of his term by a majority vote of
the Tribal Council and upon recommendation of the Judiciary Committee. The grounds for such removal shall be neglect of
duty, gross misconduct, incompetence, or other just cause, and only after the holding of a public hearing before the Tribal
Council, by giving such Judge not less than five (5) days notice of such hearing. At the hearing the Judge shall be given the
opportunity to answer all charges and present evidence in his own behalf. After such hearing removal of a Judge may only be
accomplished by a two-thirds (2/3) vote of the Tribal Council members present at the hearing and constituting a quorum. The
Judiciary Committee shall have the power to suspend a Judge, after investigation and hearing, for a period not to exceed thirty
(30) days pen ding a hearing before the Tribal Council for dismissal of such Judge.

9-1-12 POWERS AND DUTIES OF JUDGES

(1) Judges shall administer justice and discharge all duties imposed upon them by law and shall hear and
decide matters of a Judicial nature and enter judgements and orders disposing of such matters. In the absence
of the Court Clerk, a Judge may perform the Clerk's duties in addition to his own and may receive cash bail or
bonds whenever a Clerk or other authorized person is not available.

(2) The Chief Judge shall be responsible for the administration of all Courts, including the Tribal Juvenile Court,
which shall be administered by the Juvenile Court Judge under the supervision of the Chief Judge. The Chief
Judge shall supervise all probation and parole officers. In addition, the Chief Judge shall be responsible for the
assignment of cases and the management of the court's calendar and business. The Chief Judge shall
designate and Associate Judge to act as Chief Judge in his absence.

(3) All Judges of the Courts of the Rosebud Sioux Tribe shall conform their conduct to the Code of Judicial
Conduct as adopted by the American Bar Association.

(4) Every Judicial Officer has Power to:

(a) Preserve and enforce Order to his immediate presence, and in proceedings before him, when
he is engaged in the performance of his official duty;

(b) Compel obedience to his lawful orders;
(c) Compel the attendance of persons to testify in a proceeding before him a provided by law;

(d) Administer oaths to persons in proceedings before him and in any other case where such shall
be necessary in the exercise of his powers and duties;
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(e) Punish for contempt to assure the effectual exercise of these powers.

(5) A Judge shall disqualify himself from hearing any matter in which he has a direct interest or in which any
party to the matter is a relative by blood, in the fourth degree (first cousin, or where he feels that he will not be
able to render a just decision.

(6) Any party to a legal proceeding may request a change of assignment of Judges to hear the proceedings by
filing a written affidavit of Prejudice giving sufficient reasonable grounds why the Judge assigned should not
hear the case. Such affidavit shall be presented to the Judge assigned to hear the case, who shall rule on the
sufficiency of the Affidavit, and if sufficient, either disqualify himself or turn the Affidavit over to the Chief Judge or
some other Judge for a decision as to whether a different Judge should be assigned.

9-1-13 OATH OF OFFICE OF JUDGE
(1) Every Judge, prior to taking office or acting in such office, shall take the following oath or affirmation:

I, , do solemnly swear (affirm) that | will support and defend the
laws and the Constitution of the Umted States; that | will support, defend, and uphold the
Constitution, By-laws and Treaties of the Rosebud Sioux Tribe; that | will support, uphold and
enforce the Law and Order Code of the Rosebud Sioux Tribe, and that | will faithfully and
impartially discharge the duties of my office to the best of my ability.

(2) Said oath may be administered by a member of the Tribal Council or a Judge of the Court.

9-1-14 DUTIES OF THE CLERK-- It shall be the duty of the Clerks of the Tribal Courts to supervise and keep all records, files,
dockets or other records required to be kept by this Code, by rule of the Court, tribal Resolution or as otherwise established,
and further to keep a written record of all proceedings of the Court, to administer oaths, to collect and account for all fines, bail
or bond money, fees or other charges which cause money to come into the Court, to deposit and account for all such moneys in
the manner prescribed by the Tribal Council, and to disburse such money as authorized by law. The Clerks shall further assist
the Courtin any way required to facilitate the performance of its duties, to aid the police or private citizens in their dealings with
the Court, and may render and assistance to individual members of the tribe or their counsel in the drafting of documents
incidental to proceedings in the Court.

9-1-15 OATH OF CLERKS
(1) Every Clerk shall take the following oath upon assuming office:

I, having been appointed Clerk of the Rosebud Sioux Tribal
(Juvenile) Court, do solemnly swear (affirm) that | will truly, faithfully, honestly, and impartially
discharge all the duties of my office to the best of my ability and understanding.

(2) Such oath shall be administered by a Judge of the Tribal Court.

CHAPTER TWO
ATTORNEYS AND LAY COUNSEL

9-2-1 Any professional attorney or lay counsel who desires to practice before the Courts of the Rosebud Sioux Tribe shall first
be admitted to practice before such Courts.

9-2-2 Any professional attorney who is an active member; in good standing, of the South Dakota State Bar; or any attorney
certified to practice before the highest Court of any other State or the Supreme Court of the United States is eligible to be
admitted to practice before the Rosebud Sioux Tribal Court. An admission fee of $100.00 shall be paid by professional
attorneys to practice before the Tribal Courts.

9-2-3 All counsel shall also take and pass a Tribal Bar Examination testing their knowledge of tribal law and Professional
ethics. No counsel shall practice in Tribal Court without having first passed such examination, and paying the appropriate
admission fee. The Chief Tribal Judge shall be responsible to set up the testing mechanism for all counsel. All attorneys, both
lay and professional, shall abide by a Code of Professional Responsibilities which from time to time shall be adopted by the
American Bar Association.

9-2-4 Both professional attorneys and lay counsel shall make application for admission to practice before the Courts of the
Rosebud Sioux Tribe to the Chief Tribal Judge who shall review the applications and if satisfied that the applicant meets the
qualifications necessary to practice before the Court, the Chief Judge shall upon the paying of the proper fees and subscribing
and swearing to the following oath issue the proper license to the applicant.

"I, , do solemnly swear that | will support and defend the Constitution and laws of the Rosebud
Sioux Tribe against all enemies, foreign and domestic, that | have studied and am familiar with the laws of the Rosebud Sioux
Tribe, and that | will conduct myself with honor towards whose whom | represent and with respect for the Courts of the Rosebud
Sioux Tribe".
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9-2-5 Any person denied admission to practice before the Tribal Court shall the right to appeal and to have a due process
hearing before the Tribal Council.

9-2-6 Every person appearing as a party in any judicial procedure before a Tribal court shall have the right to be represented
either by lay counsel or professional attorneys and have such counsel and attorneys assist in the preparation and presentation
of his case. The Rosebud Sioux Tribe shall have no obligation to provide or pay for such lay counsel or professional attorneys
and only those persons who have first obtained admission to practice before the Tribal Courts shall appear therein.

9-2-7 Any person admitted to practice before the Tribal Court will accept and represent indigent clients without compensation or
without full compensation when directed to do so by a Judge of the Tribal Court.

9-2-8 Any Judge of the Tribal Court who finds an attorney admitted to practice before the Tribal Courts to be in contempt of
Courts may, in addition to any other sanction imposed, order the attorney to appear within five (5) days and show cause why he
should not be suspended from practicing before the Courts of the Rosebud Sioux Tribe.

9-2-9 The Chief Judge of the Tribal Court may, upon receiving a written, verified Complaint which indicates that an attorney
admitted to practice before the Tribal Court has acted in an unethical or otherwise improper manner while functioning as an
attorney, order such attorney to appear and de fend himself at a hearing to hear all evidence relevant to the matter and may
order the suspension of such attorney, if it appears necessary or appropriate.

9-2-10 All suspensions from practicing before the Courts of the Rosebud Sioux Tribe shall be for an indefinite period unless the
Judge ordering such suspension specifically orders otherwise. Any attorneys suspended from practice before the Tribal Court
may appeal to the Tribal Counsel and the action of the Tribal Council on said matter shall be final.
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ROSEBUD SIOQUX TRIBAL COURT )
ROSEBUD INDIAN RESERVATION )

ROSEBUD, SOUTH DAKOTA
EFRRERREFERRREEFEEE S b S d kR AT IA KRk ok kb bR kbt b kAR bRk d bk kkkkd
) CIV. 09-069
IN THE MATTER OF THE )
APPOINTMENT OF: )
}
PATRICIA A. MEYERS ) ORDER
)
AS SPECIAL JUDGE )
)

AL R Rt i R R TR L e R R I e L T 2N s e T T T T TR T L P T TR Srpvpupapory

IT IS ORDERED that Patricia A. Meyers is hereby appointed as Special Judge to preside
over the above entitled matter and to administer justice and discharge all duties imposed upon
her by law pursuant to the Constitution and Law and Order Code of the Rosebud Sioux Tribe.

Dated this 7" day of November, 2011.
BY THE COURT:
Sherman J. Marshall

Chief Judpe
ATTEST:

Clerk of Courts
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County of Todd )

SS.

State of South Dakota )
COMES NOW Affiant Lenard (Shadow) Wright and states and affirms as

follows:

1

That I was the Chairman of the Rosebud Sioux Tribal Judiciary during the
last five years through the end of my term in September 2012.
That as the Chairman of the Judiciary Committee, it was my duty to present
to the Tribal Council any motions made that would require their action to
approve.
That at no time do I recall the appointment of Patricia Meyers ever coming
before the Judiciary to be appointed as a judge for the Rosebud Sioux Tribal
Court.
The while Chairman of the Judiciary Committee Affiant was never notified
that the required ordinances to implement the Rosebud Tribal Court required
by Article XI of the Rosebud Constitution was approved by Tribal Council.
That while I was Chairman of the Judiciary Committee we understood that
appointment of judges had to comply with TITLE NINE - ADMINISTRATIVE
PROVISIONS OF TRIBAL COURT, CHAPTER ONE,COURTS, JUDGES AND
COURT PERSONNEL Section 9-1-5 COURT PERSONNEL, (c)
All Tribal Court Judges shall be selected by the Judiciary Committee and
recommended to the Tribal Council for approval. Appointments of Tribal

Judges shall be for a probationary period of one (1) year during which time

EXHIBIT
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such appointment can be terminated by written notice from the Judiciary
Committee or the Tribal Council. Following the one (1) year probationary
period, Tribal Judges shall be appointed for a term of two (2) years

6. That based upon the forgoing it is my understanding that Patricia Meyers

cannot be recognized as a judge in the Rosebud Sioux Tribal Court.

Dated this _J §__ day of October, 2012.

enard (Shadow) Wright

Subscribed and sworn to before me this _ [ 7 day of October, 2012.

[Quett, M. N Ly
Notary Public

Comm. Expires: ./j.c.;’;zt culs SHOTF

SEAL
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ROSEBUD SIOUX TRIBE Cyril Scott, President

PO Box 430 Willie Kindle, Vice President
Rosebud, SD 57570 Linda L. Marshall, Secretary
Phone: 605.747.2381 L. Wayne Boyd, Treasurer
Fax: 605.747.2243 Glen Yellow Eagle, Sergeant-at-Arms

Website: rosebudsiouxtribe-nsn.gov

October 17, 2012

To Whom It May Concern,

According to the records of the Tribal Secretary’s Office , there is no mention of Patricia Meyers in
ludiciary Committee or RST Tribal Council Meeting Minutes.

If you have any further questions, please contact the Tribal Secretary’s Office.

Linda L. Marshall, Secretary
Rosebud Sioux Tribe
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STEVEN D. SANDVEN

|

AW

PRIMCIFAL
STEVEN . SANDVEN

Gy oy OB S 300 NORTH DAKOTA AVENUE, SUITE 106
SIOUX FALLS, SOUTH DAKQTA 57104
TELEPHONE (605} 332-4408
FACSIMILE (505) 332-4496
SSANOVENLAW@AOL. COM

Adveiteed fr1 Sowth Dakora,

Minrtesota & Washingion 0.

February 22, 2008

Rosebud Sioux Tribe
P.O. Box 430
Rosebud SD 57570

RE:

JULY 26, 2007 SECRETARIAL ELECTION /CERTIFICATION ON AUGUST 8, 2007

Dear President Bordeaux:

This memorandum is provided in response to your February 18™ directive to meet with Tribal
Counci! regarding the faitute to incorporate 23 of 27 amendments to the Rosebud Sioux Tribe
Constitution and Bylaws that were approved via secrefarial election by the BIA on August 8,

2007. The secretarial election was conducted pursuant to Article IX — Amendments:

Section !. This Constitution and By-Laws may be amended by a majority vote of
the qualified voters of the Rosebud Sioux Tribe voting at the election called for
that purpose by the Secretary of the Interiar, provided that at least thirty (30) per
cent of those entitled to vote shall vote in such election; but no amendment shall
become effective untii it shall have been approved by the Secretary of Imerior. It
shall be the duty of the Secretary of Interior to call an election on any proposed
amendment, upon receipt of a written resolution signed by at least three-fourths
(3/4) of the membership of the council.

Section 2. Upon receipt of a petition that contains the signatures of at [east thrity
(30) per cent of the voters in the last tribal election, the Trial Secretary shall refer
this petition to the next Tribal Council meeting which shai! call a Tribal
Constitution convention to commence within thirty (30) days consisitng of tribal
members outside the Tribal Council, to conduct this which shall be referred to the
Secretary of the Inierior, and upon receipt of them, it shall be the duty of the
Secretary of the Interior to set an election as described in Section 1 above.
{Amendment No. XI1X - September 23, 1985)

Amendment Arficle Yotes For/Against/Spoiled Status

A name change 327-468-11 Rejected
B preamble 326 ~470- 10 Rejected
C enroflment 508-281~17 Adopted
D governing body 322-476-8 Rejected

Appx. 44

BLaCck HILLS OFFICE: P.O Box 655
HILL CIry, SOUTH DAKOTA 57745
TELEPHONE {605) 574-2350
FACSIMILE (605 574-2382




E pres/vp blood guantum 557 - 246-3 Adonpted
F EC - Tribal Council rep, 459-339-8 Adopted
G governing body 538 -258-10 Adopted
H goveming body 535-261-10 Adopted
i candidate qualifications 584-212-10 Adopted
] governing body 390 -210-6 Adopted
K governing body 533-263-10 Adopted
L governing body 549-251-6 Adopted
M governing body 549243 - 14 Adopted
N governing body 435 - 363 - 8 Adopted
0] powers 472 -322- 12 Adopted
P powers 351-433-22 Rejected
Q powers 554 -243-9 Adopted
R poOwers 630-1600-16 Adopted
S powers 528 -262-16 Adopted
T powers 615—-181-10 Adopted
u removal 596-197-13 Adopied
v bill of rights 553-234-19 Adopted
W tribal court 012-176-18 Adopted
X duties 585-150-71 Adopted
Y duties 582-210-14 Adopted
z oath 50426933 Adopted
AA salaries 605~ 191 -10 Adopted

The Indian Reorganization Act authorizes the Secretary of the Interior to conduct referendum
elections to amend tribal constitutions pursuant to "rules and regulations"” determined by the
Secretary. 25 U.S.C. §§ 476(a)(1). Those regulations are sef forth in the Code of Federal
Regulations. 25 C.F.R. pt. 81. The reguiations are entirely procedural in nature and govern only
the mechanism by which tribal constitutions may be amended. Once the Secrefary receives a
qualifying request to hold an election 1o ratify proposed amendments, the Secretary reviews the
legality of the proposed amendments and calls an election within 90 days. 25 U.S.C. §
476(c)(1)(B); 25 C.F.R. § B1.5(8). The election resuits are not binding until the Secretary
approves them, and any qualified voier may contest the results to the Secretary within three
days of the election. 25 C.F.R § 81,22, The Secretary has 45 days to resolve these election
contests, conduct an independent review, and approve or disapprove the election. 25 US.C. §
476(d)(1). As you know, over six months have already clapsed and my office has not been
provided notice of any contests to the described secretarial election(s).

The Tribe’s Constitution and Bylaws are the supreme governing documents of this Nation.
Further, the Tribe’s Constitution and Bylaws are the organic documents that enumerates the
authorities of RST Tribal Council. In conclusion, it is essential that any approved amendments be
incorporated into the Tribe’s Constitution and Bylaws in a timely manner, This should have been
completed shortly after the contest period was exhausted. 1 will wait for further direction,

Sincerely,

STEVEN D, SANDVEN
Attorney for Rosebud Sioux Tribe
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ROSEBUD SIOUX TRIBE
IN TRIBAL COURT

ROSEBUD SIOUX TRIBE CASE NO: CIV 09-069

Plaint:iff,

vs, ORDER

BBC ENTERTAINMENT, INC., CHARLES
COLOMBE, WAYNE BOYD, and JOHN BOYD

Defendants.

The above capiioned action came before the Court on the motion of BBC to recuse Judge
Patricia A. Meyers pursuant to Rule 63b of the Rosebud Sioux Tribal code. Defendant BBC did not
request a hearing on its Motion. Defendant BBC's Motion was made in writing on March 14,2012,
Defendant BBC appeared by and through its attorney, O.J. Seamans, on March 13, 2012 at 3:00 p.m.
at a hearing on the Motion of the Plaintiff for Summary Judgment. Defendent BBC made an oral
Motion requesting Patricia A. Meyers to recuse herself at the time of the hearing on the Plaintiff's
Motion. The Court orally denied the Defendant BBC's Motion to Recuse as being untimely and
made without notice to opposing counsel and not in conformance with the rules of procedure. The
parties then argued the merits of Plaintiff's Motion for Summary Judgment and the Count granted the
Plaintiff's Metion for Summary Judgment, The Court then received the written Motion of BBC

asking for its recusal, based upon the foregoing and having considered the written Motion of the

Defendant BBC, the Court hereby:
ORDERS, that thc motion to recuse is denicd.
r—-
Dated this ! i day of April, 2012.

BY THE COURT:

Patricia A. ,!Qeyers

Rosebud Sioux Tribial Court Judge
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CHAPTER ONE

RULES OF Civit PROCEDURE
GENERAL PROVISIONS

RULE 1 Scope of Rules

This Chapter governs the procedure in the Tribal Courts of the Rosebud Sioux Tribe in all
actions of a civil nature, except where different rules are specifically prescribed in this Code. Thase
rules shali be liberally construed to secure a jusi, speedy and inexpensive determination of every
civil action,

RULE 2 One Forrn of Action

The distinctions between actions at law and suits at equity and the common. law forms ¢f
all such actions and suits are hereby abolished in the Tribal Courts. Alf actions to which these rules
apply will be known as civil actions.

RULE 3 Commencement of Action

(a) A civil action is commenced by filing a written Complaint and Summons with the Clerk
of the Tribal Court and by delivery of copies of the Summons and Complaint by the Plaintiff or his
attorney to the appropriate officials for purpose of service on the Defendants.

(b) The Summons shall be legibly signed by the Plaintiff of his attorney and directed to
the Defendant and shall require the Defendant to answer the Complaint and serve a copy of his Answer
on the person signing the Summons at a place within this State specified in the Summons at which
there is a post office within 30 days after service of the Summons and Complaint exciusive of the
day of service. The Summons 'shall further notify the Defendant that in case of his failure to file an
Answer, judgment by default may be rendered against him for the relief requested in the Complaint.

RULE 4 Service of Process

(a) Summons and Complaint may be served within the exterior boundaries of the Rosebud
Indian Reservation by any law enfarcement officer or Tribal member who is a resident of the Rosebud
Indian Reservation of the age of 18 years or oider and who is not a party to the litigation. Service
of Summons and Complaint upon any party outside the boundaries of the Rosebud Indian Reserva-
tion may be made in the manner prescribed for service of process in that jurisdiction.

(b) The Summons and Comptaint shall be served by delivering copies thereof, Service
in the following manner shall constitute personal service:

(1) If the action is againsl a corporation, service shall be made on the President,
Secretary, Cashier, Treasurer, a Director, or managing or registered agent thereof and

such service may be made within or outside this jurisdiction. In case the process server
shall return the Summeons with his certificate that no such officer, director or agent can

54
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conveniently be found, service may be made by leaving a copy of the Summons angd
Complaint at any office of the corporation with the person 1n charge of such office.

(2) If the action be against a minor, service shall be made on a parent or person hay-
ing custody and if the minor be over the age of 14 years, then also upon the minor
personally, and in any event, on the legally appointed general guardian if one exists.
i a guardian ad litem has been appointed, service shall alse be made on the guardian
ad litem.

(3) If the action is against a person judically declared o be of unsound mind or who
is an inmate of any institution or mentally incompetent or for whom a general guardian
has been legally appointed, service shall be made on such guardian and upon the
superintendent of such institution or person having custody of the Defendant and also
upon the incompetent Dependant.

(4) Whenever the manner of service of process is specified in any statute or rule
specifically relating to the action, remedy or special proceeding, the manner of service
there specified shall be followed.

(5) In all other cases on the Detendant personally.

(c) Service in the following manner shail also constitute personal service, If the Defendant

cannot be conveniently found, service may be made by ieaving a copy of the Summons and Com-

- plaint at the Defendant’s dwelling house and delivered {o a member of the Defendant's famaly or
household over the age of 14 years.

(d) Proof of the regular service of a Summons and Complaint or any other legal document
must state the time, place and manner of such service and must be made as follows:

(1) I served by a law enforcement officer or other process server, his certificate thereof,
(2) |If served by any other person, his affidavit thereof,

(3) If admitted by the party upon whom service may have been made, then by the
written admission of such party or his atiorney, or

(4} I served by publication, by the affidavit of the publisher of the newspaper ar other
employee showing such regutar publication and an affidavit of the party or his attorney
showing regular mailing of copies ta the parly t¢ be served at his iast known post office
address. '

(e) Personal service shall be deemed compleled if the person to be served is informed
ol the purpose of the service and provided copies of the papers being served and said copies are
either received by the person to be served or left within his reach. Whether the person accepts ar

»  refuses to accept said copies is immaierial.
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(  If the Plaintifl can establish to the satisfaction of the Court by affidavit that be has mage
a diligent effort to oblain personal service as provided bv these rules upon a Defendan! both within
and withou! this jurisdiction, and that despite such diligent effort, personal service cannot be obtain.
ed on a Defendant, then and in such event, the Court may authorize service by publication of the
Sumrmons Service by pubtication shall constitute publishing the contents of the Summons in a tocal
newspaper of general circulation at least once a week for four consecutive weeks and by ..ailing
by first class mail, postage prepaid, a copy of the Summons and Complaint to the Defendant at his
last known posl office address.

(g) The Court may in its discretion on such terms as it deems proper at any time allow
any Summons or other process or proof of service 10 be amended unless it clearly appears
that the substantial rights of the person against whom the process was issued wouid be pre.
judiced thereby.

RULE 5 Service and Filing of Pleadings and Other Papers

(a) Except as otherwise provided by these rules, every Order required by its terms to be
served, every pleading subsequent to the original Complaint, every motion other than one which
may be heard ex parte and every written notice, appearance, demand, offer of judgment and similar
paper shall be served upon each of the parties. No service rneed be made on parties in default for failure
to appear except that pleadings asserting new or additional claims for relief against Defendants in
default shall be served upon them in the same manner as provided for service of Summons and
Cormplaint,

(b Whenever service of a legal document other than the Summeons and Complaint is re-
quired or permitted to be made upon a party represented by an attorney, the service shall be made
upon the attorney unless service upon the party himself is ordered by the Court. Service upon the
attorney or upon a party shall be made either by service in the manner provided for Summons and
Complaint or by mailing a copy of the legal document to the party or his attorney at the last known
post office address. Service by mail shall be by first class mail and is complete upon mailing. An_
attorney’s certificate of service, the written admission of service by the party or his attorney,_or an
affidavit of mailing shalt be sufficient proof of service. The provisions of this Rule 5 are not intended
10 change the rutes for Service of Summons and Complaint. Fufther, any process or other iegal paper
designed or with the purpose to bring a party inio contempt shall be served by personal service only.

(c) inany action in which there are unusually large numbers of Defendants, the Court may
order that service of documents between Defendants upon each other and replies thereto may be
made in some summary fashion other than by service by each Defendant on each other Defendant,
A copy of any such order of the Court shall be served upon all parties in such manner and form
as the Court directs.

(d} The originals of all papers served upon a party or presented to any Counl or to any
Judge shall either be filed with the Court prior to service or filed with the Court together with the
proof of service immediately upon service, If such papers are not to be served, they must be filed
with the Court at the time of their presentation to the Court for action or consideration. in the event
of failure to file any paper required to be filed under this rule, the adverse party shall be entitled
without notice to an order requinng such paper to be filed within a reasonabie ime as speciied by



the Courl. The Court may ltkewise order that upon failure to lile such paper, the action or proceeding
shali be dismissed without prejudice and no new action or proceeding May be commenced without
payment of reasonable terms to be fixed by the Court. If any such process or other paper has been
iost or withheld by any person, the Court may authorize a copy thereol o be filed and substituted
for the original. A legal document is deemed filed with the Courl as required by thrs Chapter if the
same has been presanted 1o the Clerk of Court or to the Judge assigned to handie the proceeding.
The Clerk or the Judge wilt note thereon the filing date and assure that the document is placed in
the original Court file.

RULE 6 Time

(a) (ncomputing any period of time set forth in these rules, the day the time period is to com-
mence shall not be counted and the last day of the period shall be counted, provided however, thal
any period which would otherwise end on a Saturday, Sunday, or a legal holiday will be deemed
to end on the next day which is not a Saturday, Sunday, or a iegal hoiiday.

(b} Whenever under these rules or by an Order of the Court an act is required to be done
or a notice given within a specified time, the Court may for good cause shown, in ils discretion at
any time, with or without motion or notice, enlarge the time period if a request is made for enlarge-
ment before the expiration of the period originally prescribed or as extended by a previous order,
If the time as originally prescribed or as previously enlarged has expired, the Court shall require writ-
ten motion for enlargement of the time and appropriate notice be given to the adverse party. If the
tire period has expired prior to the application being made, the Court should not enlarge the time
if such action will do substantial prejudice to the adverse party. Nothing in this rule shail be deemed
to authorize the Court to enlarge the time for making motions for judgment not withstanding the ver-
dict, motions for new trial, or motions for relief from a final judgment or Order except under such
circumstances as are set forth in those specific rules.

{c} Any written motion, other than one which may be heard ex parie, and natice of hear-
ing thereon or an Order to Show Cause shall be served not less than five days before the time specified
for the hearing unless a different time period is fixed by these rules or by an Order of the Court.
Application for an Order to fix a hearing date may be made ex parte. Whenever any motion is sup-
ported by an affidavit, the affidavit shalt be served with the motion except as otherwise provided
in these rules. Bespopding.or.opposing.affidavits may be served_not_later than one day before the
hearing unless the Court permits by Order affidavits to be served at some other time.

(d} Whenever a party has the right or is required to do some act within a specified period
after the service of a notice of other paper upon hjm, or whenever such service is required to be
made a specified period before a specific event, and the notice or paper is served hy mail, three
days shall be added to the prescribed period.

RULE 7 Pleadings and Maotions

(@) The pleadings which shall be altowed shall be 2 Complaint and an Answer, 2
:Counterclaim, a Crossclaim, a reply to a Counterclaim, an answer to a Crassciaim if the Answer con-



tains a Crossclaim, a thirg party Comptaint, and a third party Answer if a thirg party Complaint is
served. No other pleadings shall be allowed except that the Court may order a reply 1o an Answer
or 3 third party Answer.

(b) All appiications to the Court for an Order shail be made by motion which shall be in
writing and shall state with particularity the grounds therefore and shall set forth the relief or Crder
sought. The requirement of writing is fulfilied if the motion is stated in @ written notice of a hearing
on the motion. The Court may also allow gral motions during the course of a hearing or a trial, The
rules applicable to captions, signing, and other matters of the form of pleadings apply to all motions
and other papers provided for in these rufes,

RULE 8 General Rules of Pleading

(3) Any pleading which sets forth a claim for relief whether it be called a Complaint, a
Counterclaim, a Crossclaim, or a Third Party Claim shall contain a short, plain statement of the claim
showing that the pleader is entitled to relief and a demand tor judgement for the relief to which the
pleader deems himself entitied. Relief in the alternative or of severa! different types may be demanded.

(b} A party shall state in plain, concise terms the grounds upon which he bases his defense
to claims pleaded against him and shall admit or deny the claims and statements upon which the
adverse party relies, If he is withouf information or knowledge regarding a statement or claim, he
shal! so state. Such shall be deemed a denial. Denials shall fairly meet the substance of the claim
or statement denied and may be made as to specific parts but not all of a claim or statement. A
general denial shall not be made unless the party could in good faith deny each and every claim
covered thereby. A claim to which a responsive pleading is required except for the amount of damages
shall be deemed admitted unless denied. If no responsive pleading is required, the claims of the
adverse party shall be deemed denied.

(c) Inresponding to a pleading, a party shall set lorth affirmatively all matters constituting
an avoidance or affirmative defense including accord and satisfaction, arbitration and award, assump-
tion of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of considera-
tion, fraud, illegality, injury by fellow servant, laches, license, payment, release, re judicata, statute
of frauds, statute of limitations, and waiver. When a party has mistakenly designated a defense as
a counterclaim or a counterclaim as a defense, the Court, if justice so requires, shall treat the pleadings
as if the designation had been a proper one.

(d) Each paragraph of a pleading shall be simple, concise, and direct. A party may set
forth two or more statements of claim or defense alternatively or hypothetically, either in ene count
or in separate counts. A party may also state as many separate claims or defenses as he has regardless
of consistency and whether based upon legal or on equitable grounds or both.

(e) Al pleadings shall be construed so as o do substantial justice.

RULE 9 Pleading Special Matters
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(a) A party need not plead or prove the existence, status or capacity of the foliowing mat-
ters uniess the same are called inta issue by the responsive pleading or timely motion of the adverse
party, namely: _

(1) Capacity to be sued or to sue in an individual or in a representative capacity;
(2) The legat existence of a corporation or organized associstion of persons being made

a party;

(b) Al allegations of fraud or mistake must be pied factually and with particularity. Malice,
intent, knowledge, or other state of mind of a person may be alleged generally.

(c) The perfarmance of a condition precedent may be pled generally. The non-preformance
of a condition precedent rnust be pled specifically and with particularity.

(d) In pleading an official document or official act, it is sufficient to allege that the docu-
ment was issued or the act done in compliance with the law. in pleading any statute or ordinance,
it is sufficient to refer to the statute by its number and the ordinance by its title or number and the
date of its approval.

(e) in pleading a judgment or decision of a Court or a judicial or quasi-judicial body or
of a board or hearing officer, it is sufficient to allege the judgment or decision without setting forth
any matters showing the jurisdiction to render it,

() For the purpose of testing the sufficiency of a pleading, allegations of time and place
are material and shall be considered like all other allegations of material matiers.

(8) When items of special damage are claimed, they should be specifically afleged.

(h) When a party is ignorant of the narme of an opposing party, and so alleges in his pleading,
the opposing party may be designated by any name, and when his true name is discovered, the
process and all pleading in the action shall be amended by substituting the true name.

(i In any action for libel or slander it shall not be necessary to allege any facts for the
purpose of showing the application to the Plaintiff of the defamatory matter upon which the cause
of action is based, but it shall be sufficient to state generally that the same was published or spoken
concerning the Plaintiff. If such allegation be controverted, the Plaintiff shall be bound to establish
at trial that the matter was published or spoken.

RULE 10 Form of Pleadings

(a) Every pleading shall have a caption setting forth the name of the Court, the title of
the action, and an identification of the type of pleading. 1n the Complzint, the title of the action shall
include the names of all the parties, but in all subsequent pleadings, it is sufficient o state the name
of the first party on each side with an appropriate indication that other parties are invotved.



(b) All allegations of name or defense shall be made in numbered paragraphs, the con-
tents of each paragraph to be limited in as far as is practical 10 a statement of a single set of cir-
cumstances. A paragraph may be referred to by number in all succeeding pleadings. Each claim
founded upcn a separate lransaction or occurrance and each defense other than a denial shall be
stated in a separate count or defense whenever 3 separation facilitiates the clear presemation of the
matters alleged.

(¢} Statements in a pleading may be adopted by reference in a different part of the same
pleading or in another pleading or in any motion. A copy of any written instrument which is an exhibit
to a pleading is a part of the pleading for all purposes.

RULE 11 Signing of Pleadings

Every pleading of a party represented by an aftorney shall be signed by at least one at
torney of record in his individual name whose address shall be stated. A party who is not represented
by an attorney shall sign his pleading and state his address except when otherwise specifically pro-
vided by rule or statuie. Pleadings need not be verified or accompanied by affidavits. The signature
of an attorney constitutes a certificate by him that he has read the pleading; that to the best of his
knowledge, infarmation, and belief, there is good ground to support it, and that it is not interposed
for delay. If a pleading is not signed or is signed with intent to defeat the purpose of this section,
it may be stricken as sham and false and action may proceed as though the pleading had not been
served,

RULE 12 Defenses and Objections

(a) A Defendant shall serva his Answer within 30 days after the service of the Complaint
and Surmmons upon hkim. Any party served with a pleading stating a counterclaim or crossclaim against
him shall serve an Answer within 20 days affer service of the Answer, or if a reply is ordered by the
Court, within 20 days after service of the Order unless modified by the Court. The service of any
motion permitted under Rule 12 alters these pericds of time as follows uniess a different time is fixed
by order of the Court:

(1) If the Court denies the motion or postpones a2 decision untit the trial on the merits,
the responsive pleadings shall be served within 10 days after notice of the Court’s action.

(2) ¥ the Court grants 2 motion for 3 more definite statement, the responsive pleading
shall be served within 10 days after the service of the more definite statement.

(3} If an appeal is taken from an Order sustaining a motion to dismiss and such Order
is thareafter reversed, the responsive pleading shall be served within 20 days after the judgment
or Order of reversal is filed in the trial Court.

(b) Every defense to a claim for relief in any pieading whether a Complaint,
. Counterciaim, Crossclaim, or Third Party Claim shalt be asserted in the responsive pleading if one
" is required, except that the following defenses may at the option of the pleader be made prior 10



" the fiklng of 2 responsve pleading by motion, namely, lack of jurisdiction over the subject matter,
lack of jurisdiciton over the person, insufficiency of process, insufficiency of service of process. failure
to state a claim upon which relief may be granted, failure to join a party under Rule 19. if the Court
is presented a motion for faiture to state a claim upon which relief can be granted and matters out-
side the pleadings are presented to the Court and not exciuded, the Court may treat the maotion as
one for summary judgment, if all parties are provided a reasonable opportunity to present all material
pertinent 1o such motion,

(c) Afer the pleadings are closed but within such time as to not deiay trial , any party
may move for judgment on the pleadings. If during a hearing for judgment on the pleadings, matters
outside the pleadings are presented and not excluded by the Court, the Court may treat the motion
as one for summary judgment and dispose of the same in that fashion if all parties had been given
a reasonable opportunity to present any material pertinent to such a motion.

(d) Any of the defenses raised either by pleading or by motion and listed in Rule 12 (a),
{(b), (c) shall be heard and determined before trial upon application of one of the parties unless the
Court orders such hearings to be deferred until the time of trial.

(e) If a pleading to which a responsive pleading is permitled is so vague or ambiguous
that the opposing party cannot reasonably ba required to frame a responsive pleading, he may move
for 2 more definite statement before filing a responsive pleading. The motion shall point out the defects
complained of and the details desired. If the motion is granted and the Order of the Court is not
obeyed within 10 days after notice of the Order or within such other time as the Court may fix, the
Court may strike the pleading to which the motion was directed or make such other Order as is deemed
appropriate,

(H Upon a motion made by a party before responding t0 2 pleading, or if no responsive
pleading is permitted upon motion made by a party within 20 days after service of the pleading upon
him or upon the Court’s own initiative at any time, the Court may order striken from any pleading
any insufficient defense or any redundant, immaterial, impertinent, or scandaious matter.

(g) Adefense of lack of jurisdiction over the person, insufficiency of process, or insufficien-
cy of service of process is waived if not raised pursuant to motion under Rule 12 or if not included
in a responsive pleading or an amendment thereto as permitted or allowed by these rufes. A defense
of failure to state a claim upon which relief may be granted, a defense to join an indispensible party,
or an objection of failure to state a legal defense to a claim may be raised at the trail on the merits
even though net previously raised under Rule 12 or on a responsive pleading. Whenever it appears
by suggestion of the parties or otherwise that the Court lacks jurisdiction of the subject matter, the
Court shall dismiss the action.

Rule 13 Counterclaims and Crossclaims

(a) Aresponsive pleading shall state as a counterclaim any claim which at the time of ser-
ving the pleading the pleader had against the opposing party if it arises out of the transition or occur-
rence that is the subject matter of the opposing party’s claim and does not require for its adjudica-
tion the presence of third parties of whom the Court cannol acquire jurisdiction. The pieader need
not state the claim if at the time the action was commenced the ¢laim was the subject of another
pending action or the opposing party brought suit on his claim by attachment or other process by
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which the Court did not acquire jurisdiction to render a personal judgment on the claim, and the
pleader is not stating any counterclaim under Ruie 13 or if the claim is not one over which the Court
would have jurisdiction if brought as an original action.

(b) A pleading may state as a counterclaim any claim against an opposing party not aris-
ing out of the transaction or occurrence thal is the subjecl matter of the opposing party's claim.

(c) A counterclaim may diminish in part or defeat totally the recovery sought by the oppos-
ing party. It may claim relief exceeding an amount or different in kind from that sought in the pleading
of the opposing party.

{d) A claim which either matured or was acquired by the pleader after serving his respon-
sive pleading may, with the permission of the Court, be presented as a counterclaim by a supplemental
pieading.

(e) When a pleader fails to set up a counterclaim through oversight, inadvertance, or ex-
cusable neglect or when justice requires, he may with the permission of the Court set up a counterciaim
by amendment of his pleading.

(i A pieading may stale as a crossclaim any ciaim by one party against a co-party arising
out of the transaction or occurrence thal is the subject matter either of the original action or of a
counterclaim or relating to any property that is the subject matter of the original action. Such crossclaim
may include a claim that the party against whom it is asserted is or may be liable to the crossclai-
mant for all or part of a claim asserted in the action against the crossclaimant.

(g) Persons other than those made parties to the original action may be made parties to
a counterclaim or crossclaim in accordance with the provision of Ruie 19 and Rule 20.

(h) If the Court orders separate {rials pursuant to these rules, then and in such event judg-
ment on a counterclaim or crossclaim may be rendered when the Court has jurisdiction to do so
even if the claim of the opposing party has been dismissed or otherwise disposed of.

RULE 14 Third Party Practice

At any time after commencement of an aclion and within 10 days of fiting an original answer,
a defending party may without permission of the Cour! cause Summons and Complaint to be served
upon any person not a party 1o the aciion who is or may be liabie to the defending party for al! or
part of the Plaintiff's claim against him. After 10 days from service of the original answer, the defen-
ding party must obtain permission of the Court to join a third party. Any person so served with Sum-
mans and Complaint shall be calted a third party Defendamt and shall be allowed to file responsive
pleadings including answers, counterclaims, and crossclaims as provided in Rule 12 and 13, A third
party Defendant may aiso proceed under Rule 14 against any person not a party to the claim made
in the action against the third party Defendanl. The Court may render such judgments, one or more
in number, as may be suitable. When a counterclaim is asserted against 2 Plaintiff, he may cause

a third party to be brought in under such circumstances which would entitle a Defendant to do s0
vunder this rule.

w



RULE 15 Amended and Supplementai Pleadings

(a) A party may amend his pleadings once as a matter of right before the opposing party
has replied, of, if no reply is required, within 20 days afler the pleading was served. Other amend-
ments shall be allowed only upon motion and order of the Court or permission of the adverse party.
Any party served with an amended pieading has an additionat 10 days from the service date or the
original expiration date for the answering, whichever is longer, within which to respond to the amend-
ed pleading.

(b) When issues not raised in the pleadings are presented at trial and tried by express
ar implied consent of the parties, they shall be treated in all respects as if they had been raised in
the pleadings. The Court may allow amendments of the pleadings at trial such as may be necessary
to cause them to conform to the evidence and the issues actually raised at trial. An issue presented
and tried may not be represented and retried in a subsequent proceeding even though it was not
taised in the pleading. ’

(c) Al amendments of pleadings related back to the date of the original pleading.

{dy The Court may upon motion and notice permit a party to serve 3 supplemental pleading
setting forth occurrences or events which have happened since the date of the pleading sought to
be supplemented. If such permission is granted to file supplemental pleadings, the Court shall fix
the response time for the adverse party,

RULE 16 Pretrial Conferences

in any action, the Court may in it$ discretion direct the attorneys or the parties or appear
befare it in a conference to consider the following:

(1) Simplification of issues

(2)  Amendments 1o the pleadings

(3) Stipulations as to facts or admissability of documents

(4) The fimitation of numbers of expert and other witnesses

(5)  Jury instructions

{6) Any other matters which may aid in the disposition of the action

Following a pretrial conference the Court may make such Orders with relationship to the
conference as is appropriate.

RULE 17 Parties

(a) Every action shall be preseculed by the reat party in interest except that a personat
representative or other person in a fiduciary capacity may sue in his own name without joining the
party for whose benefit the action is being maintained.

(6) When two or more persons associated in business fogether and transacting such business
under a common name are sued by such common name, the Summons and Complaint in such case
. may be served on one or more of the associates but need not be served upcn all. A judgment in
" such action shall bind the joint property of all the associates and the individual property of the party
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*or parties actually served a Summans and Complaint in the same manner as if all have been named
Defendants and have sued upon their joint iability. This section will not apply to corporations.

(c) When an infant or other incompetent person without a general guardian is made a
party to a lawsuit, the Court shall appoint a guardian ad litem to represent such person in the pro-
ceeding. Unless the Court otherwise orders, no guardian ad litem shall be perrnitted to receive any
money or other property from the ward. Such guardian ad litem may settle or compromuse the fitiga-
tion only with the approval of the Courl and shall make application to the Court for payment of any
fees or expenses incurred by him, which fees and expenses shall be the responsibility of the ward.

RULE 18 Joinder of Claims and Remedies

(a) Any party asserting a cfaim to relief as an original claim, counterclaim, crossclaim, or
third party claim may join either as independent or as alternate claims as many claims either legal
or equitable as he has against an opposing party. )

(b) Whenever a claim is one cognizable only after another claim has been prosecuted to
a successiul conclusion, the two claims may be joined in a single action, but the Court shall grant
relief in said action only after determining that the right to relief has been established in the proper
manner and in the proper order. Far example, a Plaintiff may state a claim for money damages and
a claim to have set aside a fraudulent coaveyance as o him without first having obtained a judgment
establishing the claim for money damages.

RULE 19 Joinder of Persons Needed for a Just Adjudication

(@) Cerzin persons shall be made parties to pending litigation if possible. Those persans
are as follows: persons in whose absence complete relief cannot be accorded among those persons
already parties; or parsons who claim an interest in the subject of the action and are situated so
that the disposition of the action in their absence may impair their ability to protect their interest
or leave one of the parties subject to 3 substantiat risk of incurring multiple or inconsistent obligation.
If such person exists, the Court shall order that he be made a party.

(b) If any person described in Rule 19(a) above cannot be made a party because he is
beyond the jurisdiction of the Court or otherwise, then and in such event, the Court shall determine
whether the absent person is indispensible. If the Courl determines that the person is indispensible,
the Court shall dismiss the action. 1f not, the Court shall allow the action to proceed angd take such
protective measures by the shaping of relief or appropriate provisions of the judgement as will pro-
tect the rights of the person not joined and those persons who are parties to the lawsuit

RULE 20 Parmissive Joinder of Parties

(a8) Al persons may join in one action as Plaintift if they assert any night to relief jcintly,
severally, or in the alternative, arising out of the same transaction, gocurrence, or series of transac-
tions, and if any question of law or fact is common to ali those persons and will arise in the pro-
ceeding. All persons may be joined in one aclion as Defendants if the common element exist as o
alt Defendants as stated i the previous sentence. Judgment may be given for one or more of the
Plaintiffs according to their respective rights (o relef and against one or more of the Defendants ac-
 cording to their respective liabiiities.
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(b) The Court may make such orders as will prevent the party from being embarrrassed,
delayed, or put to additional expense by the inclusion of a party against whom he asserts no claim
or who asserts no claim against him. The Court may order separale trials or make other Orders to
prevent delay or prejudice.

RULE 21 Misjoinder and Non-joinder of Parties

Misjoinder of parties is not grounds for dismissal of an actiont. Parties may be dropped or
added by order of the Court on motion of any party or on its own initiative at any stage of the pro-
ceeding and on such terms as are just. Any claim against any party may be severed and proceeded
with separately by Court Order,

RULE 22 Interpleader

Any party to a iawsuit who believes that he is or may be exposed to double or multiple liabili-
ty may make application to the Court for permission {o join as parties those peopie whom he believes
expose him to inconsistent or muitiple liability by way of interpleader. Interpleader will be liberally
granted by the Court to the extent that it does not deprive the Court of Jurisdiction over the proceeding,

RULE 23 Class Aclions and Stockholder Actions

No class action shall be allowed 10 be brought in the Tribal Court without prior permission
of the Tribal Council. No stockholder derivative action may be brought in Tribal Court without prior
permission of the Tribal Councit.

RULE 24 [ntervantion

Upon timely application, any person shall be permitied to intervene in an action if he was
otherwise qualified to be a party to the proceeding pursuant to Rule 19, Rule 20, or Rule 22. Any
person desiring to intervene shall serve a moetion to intervene upon the parties, which motion shail
state the grounds for intervention and shall be accompanied by a pleading setting forth the claim
or defense for which intervention is sought. Upon hearing or stipulation of the parties, the Court shall
determine whether or not ifitervention will be allowed.

RULE 25 Substitution of Parties

If a party dies and the claim is not thereby extinguished or if a party becomes incompetent
or transfers his interest or separates from some official capacity, the Court may allow substitute par-
ties to be joined in the proceeding as justice requires,

RULE 26 Discovery

(a) Parties may obtain discovery regarding any matter not privileged which is relevant to
the pending action, whether or not such is or may be admissable at trial, if the request appears
reasonably calcutated to lead to the discovery of admissable evidence. Discovery. may not be had
of the work project of the party’s atiorney. Discovery may be had by any or all of the following methods.
The frequency of use of these methods is not limited unless the Court so orders.
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(b) Inlerrogatories--Any party may submi intarrogatories 10 any other party who must answer
the same in writing under oalh within 30 days of receipt.

(c) Any party may take the oral deposition of an adverse party or any witness under oath
upon not fess than 10 days notice specifying the time and place when and where such deposition
will occur. A deposition may be taken at any place by agreement of the parlies. H{ no agreement as
to location can be reached, such depostition will be performed at the Tribal Court building in Rosebud,
South Dakota.

(d) Any party may request any other party to produce any documents or physical evidence
in his custody or possession for inspection or copying or request permission to enter and inspect
real property reasonably related to the case. The party to whom the request has been presented
shall within 30 days reply as to whether or not such will be allowed, and if not, state the reason.
If production or inspection is not agreed {0, or aliowed, then the party requesting the same shall
move the Court for 3 determination by the Court of whether or not inspection or production of
documents will be allowed. The Court shall order such inspection if it is reasonably relevant to the
case at hang.

(e) A party against whom discovery is sought may move the Court for protective order

to prevent annoyance, harrassment, embarrassment, oppression, undue burden ofexpense, or pro-

tection of trade secrets or other confidential material. The Court may make such orders as are reasonably
necessary to protect the confidentiality of the materia! yet still aliow such discovery as is appropriate.
The Court may grant the protective order in its entirety or deny the same in its entirety or grant partial
refief to either party.

(f) !f a party fails to respond or appear for discovery as provided in these rules, the uppos-
ing party may move the Court for an Order to compet the non-performing party to perform. The Court
may award costs or attorney fees to the non-defaulting party for the necessity of bringing the matter
before the Court. If 3 party {ails to perform after being ordered to do so by the Court, the Court may
upon moticn and notice order that a certain fact, claim, or defense be deemed established or slrike
part of a claim or defense or dismiss the action or render a fudgment by defaull against the non-
complying party in an aggravaled case.

(g) Answers fo interrogatories and depositions may be used at any hearing or at trial o
impeach or contradict the testimony of a person deposed or discovered. The deposition of a witness,
whether or not 8 party, may be used by any party for any purpose if the Court finds that the witness
is dead, or that the wilness is outside the jurisdiction of the Court uniess it appears that the absence
of a witness was procured by the party offering the deposition, ar that the witness is unable to attend
or testify because of age, sickness, infirmity, imprisonment, or occupsalional commitments, or if the
party offering the deposition has been unable ta procure the atiendance of the witness by subpoena.
In the event that a deposition s offered in lieu of the testimony of a witness, the Court shali prior
to aliowing such deposition to be offered, raview the same and make rulings on such objections to
admissability of questions as are in such deposition or as are made in writing by either party. The
Court shall then edit the deposition based upon such abjections and the deposition as edited shall
be read 1o the jury in lieu of the witness's testimony.

P RULES 27 through 37 are reserved for future use.
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RULES 38 Trials

(a) Trials of all civil actions shall be to the Court without a jury unless a party to the action
(iles a request for a jury trial and pays a fee of $100 at the time of filing his initial pleadings. Court
will then fix the time and place for hearing the request for a jury trial which the Court may postpone
until the pleadings have been compleled and the issues formulated. The Court shall make the deter-
mination of whether or not a jury trial shall be granted upon whether significant issie< of fact are
presented which will be determinative of the issues which are inappropriate for the Court to decide. No
jury trial will be allowed unless such significant tactual issues are determined by the Court to exist.

(b) Unless the requesting party or the Court specified otherwise, 2lf factual issues proper-
ly triable by a jury shall be decided by the jury at trial.

{(c} A Judge may, upon his own motion, order a trial by jury of any or all of the factual issues
of a case regardless of whether or not the parties have requested the same. A Judge may hear and
decide any or alf of the issues at trial without a jury if either party fails to appear for trial regardless
of whether a jury trial was requested or ordered.

(d) The failure of a party to demand or request a jury trial at the time of filing his initial
pleadings together with the appropriate filing fee shall constitute a waiver by him of any rights which
he may have to trial by jury.

RULE 39 Right to Trial by Jury

No abselute right of jury trial exists in a civil case in the Rosebud Sioux Tribal Court. Whether
a request for jury trial be granted is within the sound discretion of the Judge assigned to hear the case.

RULES 40 Assignment of Cases for Trial

{a} The Chief Judge shall be responsible to assign civil cases to the various Judges and
shall be responsible to maintain a separate Court calendar for civil jury cases and civil Court cases.
The Chief Judge shall review both catendars on & regular basis, but at ieast every six months 1¢ assure
himself and the Tribal Judiciary Committee that all pending civil actions are being disposed of as
expeditiously as possible, In the event that the Chief Judge determines that no activity has occurred
in a pending civil case beyond two calendar reviews, the Court may fix a hearing time pursuant to
Order to Show Cause why the action should not be dismissed without preiudice for fatlure to pro-
secute the claim. If the Court finds that no good cause exists, the Court may in its discretion, giving
due regard for the interests of justice, dismiss the case without prejudice for failure (o prosecute.

(b) Any party wishing to secure a trial date in a civil jury or non-jury case where a respon-
sive pleading has been filed shall make his application for tnal date by a certificate of readiness.
A certificate of readiness shall be served on the opposing party or his counsel and shall contain substan-
tially the following information.

(1) That all responsive pleadings have been filed and that the case is ready for triaf
in all respects.
(2) That all necessary discovery has been completed.
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(31 That sufiicient time has elapsed to afford all parties the reasonable opportunity
to be ready for trial.

(4) The case is either for jury trial or for triat by the Court.

(5) There either is or is not a possibility of settlement of the case.

(6) That a pretrial conference either is or is not requesied for the purpose of dispos-
ing of pretrial motions, jury instructions, or any other pertinent matter.

If the opposing party feels in good faith that the case is not in a posture for triat, he shall file a resistance
to the certificate of readiness within 10 days after the receipt of the same and serve a copy of the
same on all parties establishing by specific facts the reasons why the case is nol ready for triai. He
may request a hearing date on the question of whether or not a trail date should be set. |i a hearing
date &5 requested, the Court shall fix a hearing dale on the question of whather the case is ready
for trial and make appropriale Orders. If no hearing is requested, or no response or resistance is
made to the certificate of readiness, the Court shall determine whether the case is ready for triai,
and if so, enter an Order fixing a trial date. If the Court determines that the case is not ready for
trial, the Court shall attempt to ascertain what items need to he completed before the case is ready
for trial and enter an Order directed to the parties or their attorneys to complete such items within
a reasonable time fixed by the Court so that the matter can be maved forward for trial. Once a case
has been approved by the Court for triai and a trial date has been fixed, no other certificate of readiness
need he tiled in order to fix trial dates if the inifial trial date is postpened for any reason. Once a
certificate of readiness has been filed and the Court has fixed a trial date, no trial date sha!l be postponed
without at the same time fixing a new trial date.

RULE 41 Dismissa! of Action

{a) Any civil action may be dismissed by the Plaintiff without Order of the Court by filing
a notice of dismissal at any fime before service by the adverse party of a responsive pleading or of a
motion for summary judgment, or by filing a stipulation of dismissal signed by all parties who have
appeared in the action. Unless otherwise stated in the natice of dismissal or stipulation, the dismissal
is without prejudice, '

(b) Except s provided in Rule 41{(a), no action shall be dismissed at the Plaintiff's request
except on Order of the Court and upon such terms ang conditions as the Court deems prapet. If
a counterclaim, crossclaim, or third parly claim has been pleaded prior to the service upon such
person of the Plaintiff's motion to dismiss, the action shall not be dismissed over the Defendant's
objection or the third party’s objection unless the counterclaim or third party ctaim can remain pen-
ding for independent adjudication by the Court. Unless othenwmse specified in the Order, a dismissal
under this paragraph is without prejudice,

{c) M the Plainuft fails to prosecute or substantially comply with this chapter or any Order
of the Court, a Defendant may move for dismissal of an action or any ¢laim against him. After the
plantiff in an action tried to the Court has compieted preseniation of his case, the Defendant may
move for dismissal on the grounds that upon the facts presenled or the faw, the Plaintiff has shown
no right to relief. The Court may rule on the motion at that rme or may decline to rule on the moticn
until the close of alt the evidence. If the Court renders Judgment on the motion against the Plaintiff,
the Court shall enter findings of fact and Conclusions of law estabhishing the reason for his ruling.
; A dismissal under this section, other than a dismissal for lack of wrisdiction or failure to join a party.
operates as an adjudication on the merits,
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(d) The Court on il's own molion may dismiss any action where the records of the Clerk
of Courts indicate that the case has been inactive for a period of two years,

RULE 42 Consolidation or Severance of Trials

(a) The Court may, upon motion of any party or upon its own initiative, order any or all
of the issues of separate actions tried together when there is a common issue of fact or faw retating
to the actions or if consclidation will tend to avoid unnecessary cost or delay.

(b) The Court may to avoid prejudice or in furtherance of convenience, order severance
or separate trials of any claims or issues which are pled in one action.

RULE 43 Evidence

At all hearings and frials, the testimony of witnesses shall be taken oralty under oath unless
otherwise provided in these rules. All evidence admissable under the Federal Rules of Evidence or
as specified as admissabie under Tribal law shall be admissable. The competency of witnesses to
testify shall be similarly determined.

RULE 44 Proof of Official Records

(a) An official record kept within the United States or any territory thereof or any State
thereof or any entry therein, when admissable for any purpose, may be evidenced by an official pubfica-
tion thereof or by a copy attested or ceriified by the officer having the fegal custody of the record
or his deputy together with a certificate that such officer has custody of the original record. The cer-
tificate may be made by any public officer having a seal of office and having official duties.in the
political subdivision in which the record is kept, authenticated by the seal of his office. ft may alsc
be provaed by the testimony of the official having custody of the record.

(b) In any action tried to a jury, excluded evidence may upon request be included in the
record for purposes of appeal and excluded oral testimeny shall be put into evidence by means of
an offer of proof made outside the hearing of the jury, In actions tried to the Court, the Judge may
receive such excluded evidence and testimony into the record for appeal purposes.

(c) A written statement that after diligent search, no record or entry of a specified tenor
is found to exist in the records designated by the statement and authenticated as provided in Rule
44 (a} is admissable as evidence that the records contain no such record or entry.

RULE 45 Subpoenas

(a) The Clerk of Courts or any Tribal Judge upon application of any party of their atiorney
in a civil case may issue a subpoena for 2 witness of witnesses to attend any hearing or trial or for
the purpose of taking a deposition pursuant to the discovery rule.

(b) A subpoena shall state the name of the Coun, title of the action, and shall command
the person to whom it is directed to attend and give testimony or produce documents, books, papers,

or other tangible pieces of evidence stated in the subpoena at a time and place specified in the sub-
poena. K shall state the name of the party or parties for whom the testimaony or documents are required.
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(c) A subpoena may be served by any officer or person Qualified to make service of a Sum.
mons and Complaint. A subpoena shall be served in the same manner 33 2 Summons and Com.-
plaint is served except that no service by publication is aliowed. A subpoena musl be served suffi-
ciently in advance of the date when the appearance of the witness is required (o enable the witness
to reach the appearance place by the ordinary or usual method of transportation which he may use.

(d) Any persen requesting the issuance of subpoenas shall tender to the Clerk or Judge
the sum ol $5 for each and every subpoena which he requests be served, which sum shail be deem-
ed \o cover the cost of the service fees to the process servers. The person requesting the subpoena
shall at the same time tender to the Clerk or ludge the sum of $10 which sum shall be tendered
1o the wilness fees for one day's attendance at Court pursuant to the subpoena. If such fees are
not paid at the time of the raguest for issuance of the subpoenas, the Clerk of Courts or the Tribal
Judge shail not issue such subpoena. At the commencement of each day of trial or heanng after
the first day, a witness under subpoena may demand an additional daily fee from the party who sub-
poenaed him for each subsequent day's attendance, and if the same is not paid immediately, the
witness shall not be required to remain. When any subpoana is requested to be issued on behalf
of the Rosebud Sioux Tribe or any of its political or official subdivisions or any officer of agency thereof,
no fees for service or fees for attendance on such subpoenas shall be reguired to be paid, but such
subpoena shall be issued and attendance pursuant fo those subpoenas shall te required.

(e) A person who has been properly served with a subpoena and fails to appear or pro-
duce such dotuments as were required may be deemed in contempt of Court and punished
accordingly.

() A person present in Court or before a judicial officer may be required to testify in the
same manner as if he had been served with a subpoena even though no subpoena has actually
been issued for him.

RULE 46 Exceptions

Formal exceptions to rulings or Orders of the Court are unnecessary for the purposes of ap-
peal, but for all purposes where an objection s proper and the party has an opportunity to object
to 2 ruting or Order at the time it is made, such party shouid do so in order to assure that such objec-
tion or ruling is preserved for appeal purposes.

RULE 47 Juries

(a) Each year, preferably in January, but in any event, as soan afer ite first of the year
as can reasonably be done, the Judiciary Committee ol the Tribal Council or such other committee
as the Council may direct shall compile from the Rosebud Sioux Tribe Tribal census rolls a list of
not less than 50 persons who shall be designated as the jury list for {hat year until their successors
are selected. The committee selecting the jury list shall select resident members of {he Rosebud
Sioux Tribe at least 18 years of age who in.the opimon of the committee shall be able to regularly
attend Court as requured and shall not have been convicted of any felony. When the jury list is com-
pleied, the list shall be delivered to the Chief Judge and the Clerk of Courts. The Clerk shall then
notify in writing each member of the jury list that they have been salected for jury duty for that year
‘and advise them to be prepared for jury service during the succeeding year.
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(b) At any time when a jury trial has been scheduled and 2 irial date has been fixed,
at least one week prior to-the dale fixed for trial, the Clerk shall draw by lot from the jury list the
narmes of 20 jurors which 20 jurors shall be deemed the jury panel for the succeeding jury trial which
is scheduled. Those persons shall be notified al least seven days prior to the date set for trial by
tirst class mail that their presence is required at the lime and place fixed for said jury trial and that
they may be punished as being in conlempt of Court for their wilful {ailure to appear.

(c) Jurors shall be paid the sum of %10 plus road trip milage at the prevailing tribal rate
per day for each day that they are required lo appear and do appear for jury service.

(d) The Court shall permit the parties or their counsel, but not both, to conduct an ex
amination of prospective jurors. The Court may also exarmine the praspective jurors for the purpose
of establishing challenges.

(e) Achallenge is an objection made to a potential juror. Challenges are of two types, namely,
chaltenges for cause or preemptory chalienges. Chaltenges for cause must be based upon statements
or status of the potential juror that the juror is familiar with the case, has formed an opinion regarding
the outcome, 15 sufficiently retated to one of the parties or one of the witnesses that it would be im-
possible or difficult for the juror to render a fair and impartial verdict, or for any other reason that
the juror could not render a fair and impartial verdict. The Judge shall immediately rule on any
challenges for cause. Preemptory challenges are challenges made for ne reason, Each side of a case
shall have three preemptory challenges, Where there are multiple Plaintiffs or multiple Defendants,
the Plaintiffs and the Defendants must divide the preemptory challenges among them or work out
some other agreeable arrangement for exercising of the challenges. No more than three preemptory
challenges will be exercised on each side.

- () The Clerk shall draw fots and seat 12 potential jurors from the panel and shall replace
jurors for-whom a challenge for cause is allowed until a full panel of 12 is passed for cause, The
parties shall then exercise preemptory challenges. Each side must exercise the full three preemptory
challenges allowed to themn. After exercise of the preemptory challenges, the Clerk shall administer
an oath to the jury selected far the trial that they will fairly deliberate on the case before them and
render a true verdict according o the Court's instructions.

{g) The Court may allow an alternate juror or jurors 10 be chosen in such manner as the
Court may direct. If after the proceedings begin but before the case is submitted to the jury for their
verdict, a juror becomes unable or disqualified to perform his duties, and alternate juror shall take
his place. if no alternate juror had been selected, the parties may agree to complete the action with
the remaining jurors. If no agreement can be reached, the Judge shali dectare a mistrial, discharge
the jury, and the case shail be tried with a new jury.

(h)  The Court may, in its discretion, allow the jury to view a location or piece of property
or place of occurrence of a disputed or otherwise relevant fact or event.

(i) Al any time prior 1o their verdict, when the jurors are allowed o leave the Courtroom,
the Judge shali admonish them not 1o converse with or listen to any other person on the subject
\ of the trial and further admonish them not to form or express any opinions on the case until the
= case is submitted to them for their decision.



() Once the case is submitied to the jury, they shall relire to deliberate in private under
the charge of an officer of the Courl called the bailiff. He will refrain from communicating with them
or allowing any other person to communicale with them except ta inquire whether they have reached
a verdict and he shall prevent others from improperly communicating with the jury.

(k) The jury may take into the jury room during deliberation the Court’s instructions, afl
documents received in evidence, and any notes taken by the jurors themselves.

() If the jury has any questions on an instruction or other point of law or other area of
inquiry, the jury may request additional instructions of the Court. Such questions shall be answered
by the Court after notice to the parties or their counsel.

(m) i the jury is unable after a reasonable fength of time to reach a verdict under these
rules, the Court shall declare a mistrial and set the action for a new trial.

RULE 48 Jury Verdicts

(a) There shall be six jurors chosen {o hear a case. In addition, the Court may allow the
selection of one or more alternate jurors in the event the Court anticipates a iengthly trial. In the
event an alternate juror is chosen and hears the case, he shall be dismissed at the time the case
is submitted to the jury if he is not needed.

(b) When all or at least five of the six jury members hiave agreed on 2 verdict, they shail
so inform the bailiff who shall notify the Court. The jury shall return to the Courtroom, and the Clerk
shall call the jury roli. The verdict shall then be given in writing to the Clerk who shall read the same
to the Court. The Judge shall then inquire of the jury foreman as to whether the verdict just read
is the true verdict of the jury. Either party may request that the jury be polied individually to deter-
mine if such, in fact, is the jury verdict. If insufficient jurors agree with the verdict, the jury shali be
sent out again to reconsider. Otherwise, the verdict is compiete and the jury shail be dismissed.

RULE 48 Special Verdicts

A Court may, in its discretion, require the jury to return a verdict or verdicts in the form of
specific findings on specified issues. The Court may require the jury to return a generat verdict ac-
companied by answers 1o questions related to the issues under consideration,

RULE 50 Mations for Directed Verdict and for Judgment Notwithstanding the Verdict

(a} A party who moves for a directed verdict at the close of the evidence offared by the
opposing side may offer evidence as if no motion has been made in the event that the motion s
denied. A motion for directed verdict shall state the grounds therefore, and may be granted by the
Court without the consent of the jury,

(b) A party who has moved for a directed verdicl at the close of all the ewigdence which
motion has been denied, or not ruied upon, may within 10 days after entry of judgment move to
. have the verdict and any judgment thereon set aside and entered according to his motion for directed
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verdict of if there has been a verdict, the party may so move within 10 days after the jury has been
discharged. A motion for a new trial may be made in the alternative under the same restrictions,
The Court shall enter judgment or make any Orders consistent with his decision on the motions.

RULE 51 Instructions and Arguments to the Jury

(a) Al the close of the evidence or at such earlier times as the Court may direct, any party
may file proposed written instructions for the Court to give to the jury. Copies shall be served on the
other parties. At the close of the evidence, the Court and the parties or their counsel shall settie
instructions at which time out of the hearing of the jury the Court shall hear arguments on the in-
structions which the Court proposes to make and offer the parties the opportunity to except {0 the
instructions of the Court. No grounds of objection or exception to the giving or the refusing of all
instruction shall be considered on motion far new trial or appeal unkess specifically presented to the
Court upon the settlement of such instruction.

(b} Final arguments far the parties to the jury shall be made by the parties or their counsel,
tut not both, after the jury has been instructed. The Plaintiff, having the burden of proof, will open
angd close the argument. Each side shall be atiotted the same amount of time for opening and clos-
ing, and the Plaintiff may not use more than half his time for closing argument. The Court shalf not
comment on the evidence of the case.

RULE 52 Findings by the Court

(@) In all actions triegd upon the facts without a jury, the Court shall, unless otherwise pro-
vided in these rules, find the facts specially and stale separately its Conclusions of Law thereon, and
judgment shall thereafter be entered pursuant to Rule 58, In granting or refusing temporary restrain-
ing orders or preliminary injunctions, the Court shalf similarly set forth the Findings of Fact and Con-
clusions of Law which constitute the grounds of its action. If an opinion or memorandum of decision
is filed, the facts and legal conclusions stated therein need not be restated, but may be inciuded
in the Findings of Fact and Conclusions of Law by reference, or the Court may adopt its written deci-
sion as Findings of Fact and Conclusions of Law.

(b) Findings of fFact and Conclusions of Law are waived by failing to appear for triat, by
consent in writing filed with the Clerk, by oral consent in open Court, or by entering into a stipulation
of facts for consideration by the Court. Findings of Fact and Conclusions of Law are not necessary
and need not be entered when granting or denying a temporary restraining order or preliminary in-
junction n a divorce proceeding or other domestic relations type dispute or on decisions on motions
under Rule 12 or Ruie 56 or any other motion excepl under Rute 41 for involuntary dismissal of a lawsuit.

RULE 53 Reserved

RULE %4 Judgments

(a) A judgment is any Order which finally and conclusively determines the rights of the
party. When more than one claim for relief is presented in an action, however designated, a final
judgment may be entered on less than of such claims._ If the Court enters an Order severing such
decided claims from the remaining claims, then the appeal time will commence to run as to the

P~

{4y

Appx. 66



claim decided in lhe same manner in which the appeal im: would begn 10 1un i the claim hag
been sued out separately. Otherwise, the appeal lime will not commence (o run until all of the claimg
in the litigation are decided.

(b) Ajudgment by Defauit shall not award relief different in kind from or exceed the amount
which was specifically prayed for in the Complain!. Otherwise, every final judgment shall grant the
raliel to which the party in whose favor the same was rendered 15 entitled even il such relief was
not demanded in the pleadings. it may be given for or against one or more or several persons, and
it may, if justice requires, determine the ultimate righls of the parties on either side as between
themselves.

(¢) The Court may award coslts and dishursements to the prevaiting party or order that
each party shall bear its own costs. The prevailing party shall file with the Court an affidavit of his
costs and necessary dishursements within five days of the entry of the judgment and serve a copy
on the opposing party. If such are not objected o within five days aRter receipt of the affidavit of costs,
they shall be deemed to be part of and included in the judgment rendered. The costs which are
aliowable are filing fees, fees for service of process, publication fees, fees for subposna and atten-
dance of witnesses and cosis of depositions. No other fees shall be allowed.

(d} The Court shall not award attorney’s fees in any case except the Court may in #ts discretion
award a reasonable attorney’s fee in divorce or other domestic relations type cases.

RULE 55 Default Judgments

(@) When a party against whom a judgment for affirmative relief is sought has failed to
make an appearance or plead or otherwise defend as provided by these rules, his default shall be
proved by affidavit and judgment by default may be granted to the opposing party.

(b) If the party against whom judgment by default is sought has appeared in the action,
he or his counsel shall be served with written notice of the apphication for default judgment at least
three days prior to the hearing on such application. The same notice shall be given if the person
against whom default judgment is sought is an infant or incompetent, regardiess of whether he has
appeared or not,

(c} Judgment by default without evidence may be entered by the Court if a party’s claim
against the opposition is for a sum of money which is or can by computation be made certain. Judg-
ment by default for any other type relief shall be entered only upon receipt of such evidence as the
Court may deem necessary to establish the validity and amount of the claim. Notice of an eniry of
a default judgment shall be served upon the party against whom it is taken and such default judg-
ment shall not be effective until such service has been accompiished and proaf thereof has been
filed with the Court.

(d) The Court may, for goed cause shown, set aside either an entry of defauit or a default
judgment uner this rule or under Rule 80.

RULE 55 Summary Judgment
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At any time 30 days after commencemenl of an aclion any party may move lhe Coud for
surmmary judgment as lo any or all issues presented in the case, and such shall be g_ranted by. the Court
if it appears that there is no genuine issue as to any material fact and that the moving party 1s entitled
to judgment as a matier of law. Such motion shafl be served not less thar;l 10 days prior to the hagr-
ing on said motion and may be supported by atfidavits, discovery material, or rnemorafldum, all of
which must be made available to the opposing parties at feast 10 days prior to the hearing. The op-
position shall have full opportunity to respond to such motion at the time fixed for hearing,

[

% %-x RULE 57  Declaratory Judgments

’75&3, ad‘;w-' T The remedy of declaratory judgment is not available in the Tribal Court.

RULE 58 Entry of Judgment

(@) A money judgment upon a verdict of a jury shall be signed by the Clerk ard fited. Alf
other judgments shall be signed by the Judge and filed with the Clerk. A judgment is complete and
shall be deemed entered and effective for all purposes when it is signed and filed as provided herein
and when proof of service of notice of entry of judgment on the opposing party has been filed with
the Clerk.

RULE 59 MNew Trials

(a) Any party may petition for a new trial on any or all of the issues presented by serving
a motion not later than 10 days after entry of judgment for any of the following reasons:

(1) Error orirregularity in the Court proceedings or misconduct by one of the adverse
parties which prevented one of the parties from receiving a fair trail.

(2) Misconduct of the jury or jury members or a finding that any question submitted
to them was determined by a resort 1o chance.

(3) Accident or surprise of newly discovered evidence which ordinary prugence could
not have guarded against or produced at trial, -

{4) Damages so excessive or inadequate that they appear fo have been given under
the influence of passion or prejudice,

(3) Insufficiency of the evidence o justify the verdict or other decision or that it is
contrary to law.

(6) Error of law occurring at the trial, provided however, that the claimed error was
accompanied by an objection, an offer of proof, or a metion to strike at the time the
alleged error was made.

(b) A new trial shall not be granted on the basis of any claim which is determined to be
harmiess in that it did not result in a substantial injustice.
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(c} Al requests for new (rial shall be summanly dismissed unless they are accompanied
by affidavits establishing the particular facts in detail upcn which the motion is based. Arguments
of law may also be included.

(d) The Court may an its own initiative within 10 days after entry of judgment order a new
trial on any grounds asseriable by a party to the action and shall specify the reasons for so doing.

(e) A motion to alter or amend a judgment shall be served with 10 days after the entry
of judgment.

RULE 60 Relief from Judgments or Orders

(a) Clerical mistakes in judgments, orders, or other parts of the record and errors therein:

arising form oversight or omission may be corrected by the Court at any time on its own initiative
oor on motion of any party and after such notice as the Court may direct. Mistakes may be corrected
before an appeai is docketed in the Appellate Court and thereafier while the appealing is pending,
but only with the permission of the Appellate Court.

(b) On motion and upons such terms as are just, the Court may, in the furtherance of justice,
relieve a party or his counsef from 3 final judgment, Order, or proceeding for the following reasons:

(1) Mistake, inadvertance, surprise, or excusable neglect.

(2) Newly discovered evidence, which, by the exercise of due diligence, could not
have been discovered in time to move for a naw trial.

(3) Fraud.

(4) The judgment is void.

(5) That the judgment has been satisfied, released, or discharged or a prior judg-
ment upon which it is based has been reversed or otherwise vacated or it 1s no longer equitable
that the judgment should have prospective application, or,

(6) Any other reason justifying relief from the operation of the judgment.

The motion should be made within a reasanable time and for reasons 1, 2, and 3 not

more than 30 days after the judgmert order or proceeding was entered upon or taken. This rule
daoes not limit the power of a Court to entertain an independent aclion to reliave a party from a judg-

ment, Order, or proceeding, or to granf relief 1o a Defendant not actually personatly notified as pro-

vided by statute or to set aside a judgment for fraud upon the Caurt.
RULE 61 Harmless Error

No error in either the admission or exclusion of evidence or in any ruling or Order or in anything
done or omitted by the Court or by any of the parties is grounds for granting a new trial or otherwise
disturbing a judgement or Order unless refusal to grant relief appears to the Court inconsistent with

» substantial justice. The Court at every stage of the proceeding shall disregard any error or defect
which does not adversely affect the substantial rights of the parties.
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RULE 62 Stay of Proceedings to Enforce a Judgment

(a) Except as ordered by the Court for good cause shown, no execution shall issue upon
a judgment nor shall proceedings be taken for its enforcement until the expiration of 30 days after
its entry unless otherwise ardered by the Court. A judgment in an action for injunction shall not be
stayed during the period after its appeat and until an appeal is taken or during the pendency of an
appeal. The other provisions of this ruie shall govern the suspending, modifying, or restoring, or granting
of an injunction during the pendency of an appeal.

(b} Inits discretion and on such conditions for security of the adverse party as are proper,
the Court may stay the execution of or any proceeding to enforce a judgment pending the disposition
of a motion for new trial under Rule 59 or of motions under Rule 50 or 60.

{c) When an appea!l is taken from a judgment granting, dissolving, or denying an injunc-
tion, the Court in its discretion may suspend, modify, restore, or grant an injunction during the pendency
of the appeal upon such conditions as deems proper for the security of the rights of the adverse
party. The Court may require a cash or surety bond be posted by the appropriate parties.

(d) When an appeal is taken, the appellant by giving a bond in an amount fixed by the
Court of at least an amount sufficient to pay any judgment which may be rendered against him on
appeal, may obtain a stay uniess such stay is otherwise prohibited by law or by these rules. The stay
is effective when the bond is approved and received by the Court, but not until such time.

(e} When an appeal is taken by the Tribe or an officer or agency of the Tribe, a stay shall
be granted by the Tribal Court automatically upon request and no bond or other security shall be
required from the Tribe or its officers or agencies,

(f} Nothing in this rule shall be construed to limit the power of the Appellate Court o grant
such stays or other proceedings or make such Orders appropriate to preserve the status quo or the
effectiveness of any judgment subsequently tc be entered.

) (g} When a Court has ordered a final judgment on some but not all claims presented in
an action, the Court may stay enforcement of that judgment until the entering of a remaining judg-
ment or judgments and may prescribe such conditions as are necessary to secure the benefit thereof
to the party in whose favor the judgment is entered.

(h) Mo stay, injunction, or other relief from a judgment ar Order pursuant to this rule shall
be granted by the Court without notice to the opposing party and the opportunity to be heard.

RULE 63 Disability or Disqualification of a2 Judge

(a) If by reason of death, sickness, or other disability a Judge before whom an action has
been tried is unable 1o perform the duties under these rules after a verdict is returned, or Findings
of Fact and Conclusions of Law are filed, then in such event, any other Judge assigned or sitting
in the Court may perform those duties. However, if such other Judge is satisfied that he cannot per-
form those duties because he did not preside at the trial or for any other reason, he may in his discration

Jgrant a new trial.
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{b)  Whenever 3 party to an action or proceeding or his attorney shall make and file an
affidavit to the effecl 1hat he befieves that he may not receive a fair trial before such Judge before
whom such achion is pending, such Judge shalt automatically disqualify himsell and shall proceed
no further in the matter except to call in another Judge to hear and determine the case. No reasons
need be staled in the affidavit. However, an affidavit can only be filed by a party once in any proceeding,

RULE 64 Execution of Judgments

(a) Al any time 30 days after entry of judgment awarding money or Costs against a party,
it is made to appear to the Court that the judgment debtar has been served notice of entey of judg-
ment and has not paid the judgment in full or is not current in making installment payments in a
manner agreed to by the parties in writing and filed with the Court, the Court shall, upon motion
of the judgment creditor heard ex parte, order the Tribal Police to levy and execute upon the personal
property of the judgmeni debtor as provided herein, '

{b) The Tribal Police shall forthwith attermnpt to locate all personal property of the judgment
debtor within the jurisdiction of the Court and seize the same and transport it to a safe, convenient
place. The Tribal Police shall then, as soon as reasonably be done, make arrangements to sell the
same at public auction. Sale of the seized property shall be at a public action conducted by the
Tribal Police after having given at least 10 days public notice posted in three conspicuous public places
on the reservation together with a notice of sale published in a local newspaper of general circulation
at least seven days prior to the date fixed for the sale, The property shall be sold to the highest bidder
for cash at the time of the sale. The person conducting the auction may postpone such in his discre-
tion if there is an inadequate response to the auction of the bidding and may reschedule such upon
giving the required notice. The person conducting the sale shall make a return of sale to the Court
including an inventory of the items taken into his possession, the amount received therefore, the per-
son who brought the same, and deposit the proceeds thereof with the Court for distribution to the
judgment craditor and to be credited against the judgment. The Tribal Palice may also levy and ex-
ecute upon items of personal property which cannot be conveniently-moved such as bank accounts,
accounts receivable, and other such items, The levy and execution shall be made by serving upon
the holder of such item of personal property a copy of the Order of the Court. Upon receipt of such
Order of the Court, the person in whose possession the property then is shatl execute whatever lega!
instruments are necessary to transfer the property to lhe Tribal Police for either public auction sale
or crediting on the judgment creditor, the Court shal! order the judgment debtor to appear in Court
and answer questions under oath regarding all of his personal property. The Court shali then deter-
mine what property of the judgment debtor is available for execution and order the Tribal Police ta
take appropriate measures 0 converl the property 16 cash and apply the same to the judgment.
Failure of the judgment debtor to appear or fully answer questions shall be deemed a contempt of Court.

{(c} The judgment debtor may claim as exempt from levy and execution the sum of $1500
worth of property selected from all the property of the judgment debtor in the soie discretion of the
judgment debtor. The judgment debltor may only claim the exemplions by tiling with the Court an
affidavit and inventory listing all the judgment debtor's property wheresoever and howsoever situated
and a reasonable estimate of the value of such property and dentifying in said affidavit the specific
itens of property claimed as exempt and the values of said property. Such afiidavit ang inventory
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shalt be filed at leas! five days prior o the date fixed for levy execulion sale and shail be deemed
waived if the same is not filed an time. The property claimed as exempt shall e offered at public
auction a! the time and place previously fixed, If the property claimed as exempt does nol bring at
public auction the amount of value as estimated by the judgment debtor, the same shall be no saled
and returned to the judgment debtor, If the proprety claimed as exemnpl brings a higher bid than
the value stated by the judgment debtor, then the same shall be sold and the value established by
the judgment debtor in his affidavit shall be withheid from the proceeds of the sale and paid to the
judgment debtor. Any such sums paid o the judgment debtor shall be exempt {rom levy and execu-
tion for a period of 90 days following such payments. All sales shall be subject to prior valid liens
of records.

(d) A judgment may be satisfied in whole or in part by the owner thereof or his attorney
executing under oath and filing an acknowtedgement of satisfaction specifying the amounts paid and
whather such is in full or partial satisfaction. A Judge may oraer the entry of satisfaction upon proot
of payment and failure of the judgment creditor to fite a satisfaction. A judgment satisfied in whoie
with such fact entered in the judgment record shall cease to operate as a lien on the judgment deb-
tor's property. A partially satisfied judgment or an unsatisfied judgment shall continue in efect and
become and remain a lien upon the judgment debtor’s property for a period of 10 years or until satisfied,
whichever occurs first. An action to renew a judgment may be maintained anytime prior to the ex-
piration of 10 years and will extend the period of limitations an additional 10 years and may be thereafter

extended once more by the same procedure,
‘@(l.ﬂ-—“-'@&ﬁyﬂ- sfe—v-fe (TP At i d
RULE 65 Temporary Restraining Orders and Injunctions

(a) No prefliminary injunction shall be issued without written application and notice to the
adverse party. Before or after the commencement of the hearing for an application for a preliminary
injunction, the Court may order the trial of the action on the merits to be advanced and consolidated
with the hearing of the application. Even if this consolidation is not ordered, any evidence received
on an application for a preliminary injunction which would be admissable on the trial of the merits
bacomes part of the record on the trial and need not be repeated at the trial, This paragraph shall .
be construed and applied to save the parties any righls they may have to a tral by jury.

(b} No temporary restraining order shall be granted without written-or oral notice to the
adverse party or his counsel unless

(1) It clearly appears from specific facts shown by affidavit or by the verified Com-
plaint that immediate and irreparable injury, loss, or damage will resull to the appli-
cant before the adverse party or his attorney can be heard in epposition, and,

{2) The applicant's attorney or the*applicant certifies to the Court in writing under
oath the efforts, if any, which have been made to give notice or the reasons supporting
his claim that notice should not be requirad,

Every temporary restraining order granted without notice shall be endarsed with the date and hour
of issuance; shall be filed forthwith in the Clerk's office and enlered ol recard, shall define the injury
and state why it is irreparable and why the Order was granted without notice, and except in actions

" arising in a divorce proceeding or other domestic relations type fitigation, shail expire by its terms



-

within 10 days after entry unless the Court fixes a shorter time period for expiration. For good cause
shown, the Court may exlend the temporary resiraining order for an additional 10 days unless the
party against whom the Order 15 directed consents that it may be extended for a longer period. The
reasons for the extension shall be entered of record. In case a Temporary restraining order is granted
withoul notice, the motion for a preliminary injunction shafl be set down for hearing at the earliest
possible lime and lakes precedence over all matters except older matters of the same character.
When the motion comes on for haaring, he party who obtained the Order shall proceed with the
application for preliminary injunction. if he does not do so, the Court shall dissolve the temporary
restraining order. On two days notice to the party who obtained the temporary restraining ordar without
notice or upen such shorler notice period as the Court may prescribe, the adverse party may appear
angd move its dissolution and modification. In such event, the Court shall proceed 1o hear and deter-
mine such motion as expeditiously as possible. Temporary restraining orders by their very nature may
not be appealed.

(c) Except as otherwise provided by iaw, no restraining order or preliminary injunction shall
issue except by the posting of a bond by the applicant in an amount approved by the Court for the
payment of such costs and damages as may be incurred by the opposing party who is found o have
been wrongfully enjoined or restrained. No security shall be required of the Rosebud Sioux Tribe
or any officer or agency thereof. Bond may or may not be required in a divorce proceeding or other
domestic relations litigation in the discretion of the Court. Any surety upon a bond under this rule
submits himself to the jurisdiction of the Court and irrevocably appoints the Clerk of Tribat Court as
his agent upon whom any papers affecting his liability on the bond may be served. His liability may
be enforced on motion without the necessity of an independent action. The motion and notlice of
motion may be served upon the Clerk of Courts who shail forthwith mail copies to the sureties at
their last known post office addresses.

co o Ad) Fvery Order grarting an injunction and everyrestralnmg order shali set forth the reasons
for its issuance; shall be specific in terms; shalf describein reasonable detail, and not be reference
to tHe CSmplaint 6 other documeants, the acts or act soug‘hg to be festrained. It is binding only upon
the parties to the 3ction, their officers, agents, servants, empldyees, and Counsei and upon those
persans in active concert or active participation with them who receive actua! notice of the Order
by personal service or otherwise. In addition, the Cour shall set forth the Findings of Fact and Con-
chusions of Law which constitute the grounds of its actions.

Y

- -"_'.-f'{e) ~Nasinjunction or-restrammg arder shall be issued unless the Court finds from the

e ”Dieadrngs afﬁdawls ‘or teshmony presented to it as follows:

(1) Tha!l the party making application has no adequate legal remedy:
(2) That the party making application has exhaused all administrative remedies:

(3) Thatirrespairable harm will result which cannot be soived by the awarding of money
damages unless the injunchion or temporary restraining order s granted and,

(4) That greater harm will be done o the party making application by the refusal of

.+ 'the injunclive relief than will be occasioned 1o the opposing party by the granting of
such relief.
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CHAPTER TWO
LIMITATION QF ACTIONS AND SOVEREIGN IMMUNITY

4-2-1 SOVEREIGN IMMUNITY-Except as required by federal law or the Constitution and bylaws
of the Tribe or specifically waived by a resolution or ordinance of the Tribal Council making specific
reference to such, the Rosebud Sioux Tribe and its officers and employees shall be immune from
suit in any civil action for any liability arising from the performance of their official duties.

4-2-2 ACTIONS BY OR AGAINST THE TRIBE OR ITS OFFICERS OR EMPLOYEES-In any action
otherwise authorized by or against the Tribe or its officers or employees arising from performance
of their official duties, the following modifications to the rules and procedures set forth in this Code
shall apply.

(1} The periods of time specified for civil cases for appeals of either a civil or criminal
nature for which an answer, reply, or other pleading or response of any kind shall be
required shall be double the normal period.

(2 Neither the Tribe nor ifs officers or employees when involved in a civil action aris-
ing from the performance of their official duties shall be liable for the payment of costs
ar expenses of the opposing parties.

(3) Neither the Tribe nor its officers or employees when involved in a civil action aris-
ing from the performance of their duties either as Plaintiff or Defendant shall be re-
quired to post securify bond or otherwise for any purpose.

4-2-3 ADOPTION BY REFERENCE DOES NCT CONSTITUTE AWAIVER OF SOVEREIGN POWER--
The adoption of any law, code or ather document by reference into this Code shall in no way con-
stitute a waiver or secession of ary sovereign power of the Rosebud Sioux Tribe to the jurisdiction
whose law or code is adopted or in any way diminish such sovereign power, but shall result in the
law or code thus adopted becoming the law of the Rosebud Sioux Tribe.

4-2-4 STATUTE OF LIMITATICNS--Unless otherwise specifically provided in this Code, the follow-
ing limRations on bringing of a civil action will apply.

(1} Any action arising against the Tribe or its officers or employees arising of their of-
ficial duties must be commenced within one year of the date the cause of action acerued.

(2} Any other cause of action must be commenced within two years the cause of
action accrued provided, however, that any cause of action based upon fraud or
misrepresentation shall not be deemed to have accrued until the aggrieved party has
discovered the facts constituting fraud or misrepresentation.

4-2-5 PRINCIPLES OF CONSTRUCTION-The following principles of construction shall apply to
this Code unless a diffarent construction is obviously intended.

(1) Masculine words shall include the feminine and singuiar words shall include tha
plural and vice versa.

Appx. 74



Fas s

CHAPTER THREE
AMENDMENTS TO LAW ANC ORDER CODE

4-31 DEFINITION OF TERMS--Foar the purposes of this Chapter the word “Ordinance” shall mean
a permanent legislative act of the Tribal Court of the Rosebud Sioux Tribe, within the limits of its powers,

The word “resolution™ as used in this Chapter shall mean any determination, decision, or
direction of the Tribal Council of the Rosebud Sioux Tribe of a special or temporary character for the
purpose of initiating, affecting, or carrying out its administrative duties and functions under the law
and ordinances governing the Rosebud Sioux Tribe.

4-3-2 AMENDMENTS BY ORDINANCE ONLY-No amendments shall be made to this Tribal Law
g Order Code of the Rosebud Sioux Tribe by resolution. The anly amendments which shall be ef-
tective and recognized by the Tribal Council or the Courts of the Rosebud Sipux Tribe to this Tribal
Law and Order Code shali be those amendments which are made by ordinance pursuant to this Chapter,

4-3-3 READING, PASSAGE AND PUBLICATION OF ORDINANCES--All ordinancess shall be
presénted to the Tribal Council in writing and shall be read twice with at ieast seven (7) days interven-
ing between the first and second reading. {f amendments are offered to the ordinance during the
reading process, such shall be offered in writing. If such amendment is allowed by the Council, the
reading process must begin again. Under no circumstances shall an ordinance be effective unless
it has had the two readings required by this Chapter in its final unamended form.

4-3-4 PASSAGE OF RESOLUTIONS--A resolution may be passed after one reading. It shall be
recorded at length in the minutes of the meeting at which it was passed with a statement of the
number of votes for and against the same. It shall be published in full as part of the minutes.

4-3-5 RECORDING OF VOTES ON QRDINANCES-The vote upon ali ordinances after the second
reading shall be taken individually and entered upon the minutes of the mesting.

4-36 PUBLICATION AND EFFECTIVE DATE OF ORDINANCES—Following the second reading and
adoption of an ordinance under this Chapter, the Secretary of the Trihal Council shall within (10} days
thereafier cause such ordinance to be published in a newspaper designated by the Tribal Council
for that purpose. The Tribal Secretary shall also, within the same (10) day periad, submit the ordinance
to the agency superintendent pursuant to the Tribal Constitution if BIA approval is required for that
particular ordinance, the ordinance shall become effective after publication and the completion of
the approval process by the Bureau of indian Affairs. if approval is not required, the ardinance shall
became effective len (10) days after pubhcation.

4-3-7 RECORDING OF ORDINANCE IN ORDINANCE BOOK--Afler an ardinance takes effeci,
the Secretary of the Tribe shall record the same, together with a certificate of the date of its publica-

tion in a book to be known as the Tribal Ordinance Book and file the original Affidavit of Publication
with the ordinance.
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ROSEBUD SIOUX TRIBE
Resolution Ne. $96-05

WHEREAS, the Rosebud Sioux Tribe is a federally recognized Indian
Tribe organized pursuant to the Indian Reorganization Act
of 1934 and all pertinent amendments thereof: and

WHEREAS, the Rosebud Sioux Tribal Cdéuncil is duly empowered to
establish a reservation court and define ite duties
powers pursuant to Article IV, Section 1(K) of the
Rosebud Sioux Tribal Constitution: and

WHEREAS, the Rosebud Sioux Tribal Council is duly empowered to and
responsible for safeguarding the general welfare of the
pecple of the Rosebud Reservation pursuant to Article IV,

Section 1 (m) of the Rosebud Sicux Tribal Constitution:
and

WHEREAS, the Rosebud Sioux Tribal Council enacted the Rosebud

Sioux Tribe Law & Order Code, hereafter referred to as
the Code; and

WHEREAS, the intended effective date of such Code was Naovembey of
1985; and

WHEREAS, a guestion exists as to whether all sections of the Code,
as proposed, were properly adopted as intended; and

WHEREAS, the Tribal Judiciary Committee has reviewed this matter
and recommends Tribal Law Ordinance 96-01 to the Tribal
Council: now ’

THEREFORE BE IT RESOLVED, the governing body hereby adopts Tribal
Law Crdinance 96-01.

% * CERTIPFPICATI ON® %%

This is to certify that the above Resolution No. 96-05 was duly
passed by the Rosebud Sioux Tribal Council in session for a first
reading on January 10, 1996, the vote was Sixteen (15% in favor,
None (0) opposed and One (1) not voting. A second reading was held
on April 12, 1996 and approved by a vote of Fourteen (14) in favor,

None (0) opposed and None (0). The said resclution 96-05
introducing Ordinance No. 96-01 was adopted pursuant to authority
vested in the Council. A guorum was present.

ATTEST:

- J > - [¥: I
Geraldine Gordon, Secretary i1lliam Kindle, Prasident
Rosebud Sioux Tribe Rosebud Sicux Tribe
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ROSEBUD STIOUX TRIBE
ORDINANCE HNO. 96-01

Be it enacted by the governing body of the Rosebud Sioux Tr%be to
amend the Tribal lLaw and Order Code, Title 2, Chapter 2, Sectlon_S,
Subsection (3), Consent of Parents, which presently reads, to wit:

2=2~5 CONSENT OF PARENTS - No child can be adopted without'the
consent of both of the natural parents, if living, provided
that in the following cases consent shall not be necessarys

(1) From any parents whose paternal rights have been
judicially determined and terminated , provided that such
terminations shall be f(inal on appeal or that the time for
such an appeal shall have expired; or

(2) From any parent who has been adjudged by a Court of

competent jurisdiction to be mentally incompetent or mentally
ill: or

(3} From any parent who has abandoned his or her child for a
consecutive period in excess of one year from the date of
filing of the petition of adoption.

BE AMENDED TO READ:

2=-2=5 CONSENT OF PARFENTS - No child can be adopted without the
consent of both of the natural parents, if living, provided
that in the following cases consent shall not be necessary:

(1} From any parent whozse paternal xrights have been
judicially determined and terminated, provided that such
terminations shall be final on appeal or that the time for
such an appeal shall be expired; or

{(2) From any parent who has been adjudged by a Court of

competent jurisdiction to be mentally incompetent or mentally
i1ll.

(3} From any parent who has abandoned his or her child for a

consecutive period in excess of one year prior to the date of
filing of the Petition of adoption.

EFFECTIVE DATE OF AMENDMENT. This amendment shall be effective
upon approval of the governing body of the Rosebud Sioux Tribe

pursuant to Title 4, Chapter 2 of the Rosebud Sioux Tribe Law and
Order Code.

Appx. 77



TITLE 4
CHEPTER 4

ALTERNATIVE REMEDY

4-4-1 Alternate Remedy to a Civil Action

In any dispute between persons within the Rosebud Sioux Tribal
Court's c¢ivil jurisdiction over a claim of a personal debt, not
incurred from an established business, or thild support owed or
a dispute over ownership of personal property, any:adverse party
may petition the Tribal Court for an alternative remedy to a
civil actlon as herelnafter provided.

4=4-2 Informal Hearing

Upon petition by any adverse party, a judge of the Rosebud Sioux
Tribal Court may -issue a supoena to any named adverse respondents
requiring:that person or persons to appear before the Tribal
Court at a stated time and place for an informal hearing aimed

at working out the dispute in the Indian way.

4-4-3 persons Present

At the informal hearing there may be present the petitioner,
the respondent tc the summons, a judge of the Rosebud Siocux
Tribal Court, the tribal defender, the tribal prosecutor and

any other person requested t¢ be present byv either the petitioner
or the respondent.

i-4-4 Objectives of the Informal Hearing

At the informal "hearing, both parties shall have a chance to discuss
in the Indian way any disputed facts and shall be guided by the
Court officials present to reach a mutual agreement that is
satisfactory to both the petitioner and the respondent.

4-4-5 Court Approval of Agreement

If both the petitioner and the respendent rezch a mutual agreement
it shall be transcribed and approved by the judge of the Tribal
Court. A mutual agreement approved by the Cocurt shall have the
force of a civil judgement of the Tribal Court and if not adhered
to may be enforced as a civil judgement under Section 5 of this
Chapter or by any appropriate order issued by the Court.

4-4-6 Failure to Reach Agrsement

I1f no agreement can be reached in the Indian way by the parties,
the only remaining remedy is a civil action as provided by Chapter
I above. If there is a civil action, the tribal judge who sat

in on the informal hearing shall not preside.
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ROSEBRUD SICUX TRIRE
RESOLUTION NO. 88-207

THEREFORE BE IT RESOLVED, that the Rosebud Sioux Tribal Council
hereby adopts Ordinance 88-13, entitled "ALTERNATIVE
REMEDY" as Chapter 4 of Title 4 of the Rosebud Sioux
Tribe Law and Order Code, after a first reading on
December 15, 1988, and a second reading in unamended
final form on January 11, 1989.

CERTIFICATION

This is to certify that the above Resolution No. 88-207 establishing
Oordinance 88-13 was duly passed by the Rosebud Sioux Tribal Council
in sessicn on December 15, 1988, by a vote of fourteen (14} in
favor, zero {(0) opposed and three (3) not voting for a first
reading. The second reading was held on January 11, 1988, and
passed by a vote.of fourteen (14) in favor, one (1) opposed and

two (2) not voting. The said Resolution was adopted pursuant

to authority vested in the Council. A gquorum was present.

ik

: AL f2 27T,
(/. Duhderman, President
Rosebud Sioux Tribe

ATTEST:

Ve
S =
Sharon L. Burrhette, Secretary

Rosebud Sioux Tribe
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WHEREAS :

WHEREAS :

WHEREAS :

WHEREAS:

WHEREAS :

WHEREAS :

WHEREAS:

ROSEBUD SIOUX TRIBE
RESOLUTION NO. 88-208

the Rosebud Sioux Tribe is recognized by the United
States of America pursudnt to the Indian Reorganiza-
tion Act of 1934 as amended by :an Act of June 15,
1935, which states: “Nothing in tne Act...shall be
construed to abrogate or impair any rights guaranteed
under any existing treaty with any Indian tribe..."
including the Treaty of 1888; and

the Rosebud Sioux Tribe is also a successor in interest
to the sovereign and independent bands of the Sioux
Naticn who separately entered into the multi-lateral
Treaties of 1851, 11 Stat. 749 and of 1868, 15 Stat.
635, and the U.S. Supreme Court decision of June 30,
1980; and

the tribal governing body is the Tribal Council exer-
cising power and authority under a Tribal Constitution
adopted by & vote of tribal people on November 23,
1935; and

the Tribal Constitution authorizes the Council by
Article IV, Section 1{k) to pass and enforce ordinances
to keep law and order and administer "justice by estab-
lishing a reservation court and defining its duties

and power” and (53) to adopt "resolutions regulating. ..
other tribal agencies and tribal officials"; and

the Rosebud Siocux Tribe believes that there needs

to be a procedure whereby final judgments of octher
Indian nations and foreign courts can he recognized
and enforced by the Rosebud Sioux Tribe in its favor;
and

the Tribal Judiciary Committee pursuant to Tribal
Qrdinance 80~03 adopted February 19, 1980, and amended
June 6, 1988, has subject matter review and recommend-
ing authority under Section 8, K. "Revisions and
codifications ¢f the statutes of the Rosebud Sioux
Tribe": and

the Tribal Law and Crder Code, Title IV, Section 3.,
contains provisions on how to amend it, including:

{l) by crdinances; (2) first and second readings at
least seven days apart; (3) written amendments during
readings to restart the process; {(4) resolution for
itz final unamended form on a roll call vote; (5)
publication within 10 days in a newspaper designated
for such legals; (6).approvalt by-the Agency Superin-
tendent if necessary; (7)) effective date of 10 days
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RCSEBUD SXIOUX TRIBE
RESOLUTION NO. 88-208

after publication or comgletion of Superintendent
approval as appropriate; (8} recording and certi-
ficate of publication By the Tribal Secretary in
the Tribal Ordinance Book: and

WHEREAS ! the Rosebud Sioux Tribal Judiciary Committee, in
segssion with a guorum present on September 20, 1988,
- is now recommending to the Tribal Council the accept-
ance of a "Doctrine of Comity" by recognizing any
and all judgments of other Indian Nations and Foreign
Courts, now

THEREFORE BE IT RESOLVED that the Rosebud Sicux Tribal Council,
through its court system, committees, boards and
commissions, gives official notice that the Rosebud
Sioux Tribe is recognizing under its own "Doctrine
of Comity" any and all judgments of other Indian
Nations and Foreign Courts and will use these in its
own intent; and :

BE IT ALSQO RESCLVED that any of the sub-entities of the Rosebud
Sioux Tribe using any judgment of finality shall
send notice of such to the Tribal Secretary; ang

BE IT ALSO RESCLVED that the Rosebud Sioux Tribkal Council hereby
adopts Ordinance 88-14, entitled "CIVIL AMENDMENTS
OF 1989" including a "Doctrine of Comity” to amend
the Rosebud Sioux Tribe Law and Order Code, after
a first reading on December 15, 1988, and a second
reading in unamended final form on January 11, 1989,
which shall read as follows:

ORDINANCE 88-14 CIVIL AMENDMENTS OF 1988

Title IV, Chapter One, Rule 57, Declaratory Judgments, is

repealed in its entirety and in its place the following shall be
inserted:

’){ Rule 57: Declaratory Judgments

In the case of an actual controversy, the Tribal Court,
upon the filing of an appropriate pleading, may declare the rights
and other legal relations of any interested party seeking such
declaration, whether or not further relief is or could be sought.

Any such declaration shall have the force and effect of a final
judgment or decree and shall be reviewable as such.

~ " “Pitle IV, Chapter One, Rule 64, Fxecution of Judgmehts,
1s amended and supplemented by the addition of subsection {e)
-which shall read as follows:
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(e}

Notwithstanding the availability of tribally commis-
sioned police to exercise the powers of levy and exe-
cution described in this Rule, the Tribal Court may
appeint suitable tribal members as Judgment Enforcement
Commissioners having all the powers to levy and execute
upon the property of the judgment debtor described in
subsections (a} through=-(d4 of this Rule.

Title Fourxr, Chapter Two, Limitation of Actions and Sovereign

Inmunity,

is amended and supplemented by the additien of 4-2-7,

4-2-8, and 4-2-9 which shall read as follows:

4-2-7. Personal Service Off of Reservation - Acts Submitting Non-
resident Persons to Jurisdiction of Court.

“A.

To the greatest extent consistent with due process of

law, any person, whether or not a citizen, resident, or
present on the Reservation, who in person or through an
agent does any of the acts as enumerated in this Section,
thereby submits said person or his personal representative
to the jurisdiction of the Tribal Conrt as to any cause

of action arising from doing any of the following acts
within the Rosebud Indian Reservation:

1. The transaction of any business;
2. The commission of a tortious act;:

3. The ownership, use or possession of any property,
real or perscnal;.

4. Contracting to insure any person, property or risk;
S. The act of sexual intercourse within this Reservation;

6. Living in a marital relationship, notwithstanding
the subseqguent departure from this Reservation,
as to any action for divorce or separate maintenance
s0 long as the petitioning party has continued to
reside within the Reservation.

Only causes of action arising from acts enumerated herein
may be asserted against a defendant in an action in which
jJurisdiction over him is based upon this Section.

Nothing in this Section limits or affects jurisdicticn
cver persons now or hereafter provided by law or the-

right to serve any process in any other manner now or

hereafter provided by law,

4-2-8. Law Applicable to Acticns in Tribal Court - The Tribal
Court .shail -apply the applicable laws ~-of theé Rbsebud Sioux Tribe
.and the United States in actions before it. Any matter not covered
by applicable tribal or federal laws shall be decided according
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to the customs and usages of the Tribe. Where doubt arises as
to customs and usages of the Tribe, the Court may reguest the
advise of persons generally recognized in the community as bDeing
familiar with such customs and usages. In any matter in which
the rule of law is not supplied by any of the above, the Tribal
Court may look ta the law of any tribe or state which is consis-
tent with the policies underlylnyg L¥ibkal law, custom and usages,

4-2-9. When Order or Judgment of Other State, Tribal or Foreign
Court may be Recognized in Tribal Court, No corder or judgment

of a state,

tribal or foreign court may be recognized as a matter

of comity in the Rosebud Siocux Tribal Court except under the fol-
lowing terms and conditions:

(1)

(2)

Before the Rosebud Sioux Tribal Court may consider
recognizing a state, tribal or foreign court order
or jud-_ment, the party seeking recognition shall
establish by clear and convincing evidence that:

a. The court had jurisdiction over both the subject
matter and the parties;

b. The order or judgment was not fraudulently cbtained;

¢. The order or judgment was obtained by a process
that assures the requisites of an impartial admin-
istration of justice including but not limited
to due notice and a hearing;

4. The order or judgment complies with the laws,
ordinances and regulations of the jurisdiction
from which it was obtained: and

&. The order or judgment does not contravene the
public policy of the Rosebud Sioux Tribe.

If a Court is satisfied that all of the foregoing
conditions exist, the Court may recognize the court
order or Jjudgment in any of the following circumstances:
a. In any child custody or domestic relations case:
b. In any case in which the jurisdiction issuing the
order or judgment also grants comity to orders
and judgment of theé Rosebud Sicux Tribal Courts;

C. In other cases i1f exceptional c¢ircumstances warrant
1t; or

d. Any order authorized to be recognized pursuant
to 25 UsC 191L {d} or 25 USC 1919.

-
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CERTIFICATION

This 1s to certify that the above Resolution No. 88-208 establish-
ing Ordinance 88-14 was duly passed by the Rosebud Sioux Tribal
Council in session for a first readiﬁg onn December 15, 1988, with
a vote of seventeen (17} in favor, zeroe (0} opposed and zero {0}
not voting. A second reading was held on January ll, 1988, when
said Resolution was duly passed with a vote of seventeen {17) in
favor, zero (0) opposed and two (2) not voting. The said Resolu-
tion establishing Ordinance 88-14 was duly adcpted pursuant to
authority vested in the Council. A quorum was present.

ok oo

Luﬁderman Presiddnt
Rosebld Sioux Tribe

ATTEST:

Jron L. Burnette Secretary
Rosebud Siocux Tribe

PAGE 5 OF 5
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(2) Words shall be given their plain meaning and technical words shall be given their
usually understood meaning where no other meaning is specified.

(3) Whenever a term is defined for a specific part of this Code, that definition shall
apply in alt parts of the Code unless a contrary meaning is clearly appropriate.

(4) This Code shall be construed as a whole to give effect to all of its parts in a logical
and consistent manner,

{5) If any provision of this Code or the application of any provision o any person or
circumstance is held invalid, the remainder of this Code shall not be affected thereby,
and to the extent possible, the invalid provisions of this Code are declared to be severable.

{6) Any typographical errors or omissions shall be ignored whenever the meaning
of the provision containing the error or ommission is otherwise reasonably obvious to
the Court.

(7)  Any other questions of construction shall be handled in accordance with the

generally accepted principles of construction giving due regard for the underlying prin-
ciples and purposes of this Code.

4-2-6 JURISDICTION OVER PERSONS-The Rosebud Sioux Tribal Court will exercise civil and
criminal jurisdiction over all persons within its territorial jurisdiction to the extent allowed by federal
statutory law and Federal Court decisions. It is recognized that decisions such as Oliphant (85 Lawyers
Ed 2nd 209} limit the jurisdiction of this Court over certain nor-Indians. However, the Rosebud Sioux
Tribal Court will continue to exercise ali of the civil and criminal jurisdiction over all persens allowed
to it by federal statute and federal judicial Court decisions,

Appx. 85
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RULES OF PROCEDURE

ROSERBUD SIOUX TRIBAL COURT OF APPEALS

SCOFE OF RULES

These rules govern all appeals to the Rosebud 5i
Court of Appeals and shall take effect upon adoptio
Resolution Of the Rosebud Sioux Tribal Couneil. Upo
tion, these Rules shall govern only those appeals fi
after.

NAME OF COURT

PAGE 82

S
9

pux Tribai
ion by

such adop—
d there-

Rule 1. This Court shall be referred to in the caption of
all proceedings filed with the Clerk of Courts as the Raszsbud
Siocux Tribal Court of Appeals.

NOTICE OF APPEAL AND BOND

Rule 2, A timely filing of a Notice of Appeal éommenceg
the appellate process. The Notice of Appeal shall bé filed with
the Clerk of Court of Tribal Court. Notice of Appeall shall be
filed within thirty days of notice of entry of judgement in all
clvil cases; and shall be filed within ten days of notice of entry
of the final judgment or other appealable order in all criminail
cases. HNo extentions of these deadlines will be granted. The

Clerk of Court of the Tribal Court shall within ten (10) days
transfer a gertified copy of the Notice of Appeal to [che Clerk of

thae Court of Appeals.

Upon the filing of the Notice of Appeal, the Ap
alzo be required to post an asppellate bond. In civi
bond shall be set at $50, plus the appellant ahall b
Eile a statement of financial responsibility equal t
of the Judgment in Tribal Court.

l1lant shall
maktters,
regquired to
the amount

If the appellant is unable to

file the required financial statement, they shall be [required to

post cash or other sureties equal to the amount of t
Court Jjudgment.

In all criminal matters,

Tribal

bond shall bhe in the amount sef in

the Trial Court bond schedule for each offense being mppealed.
Additionally, appellants who have proceeded in the lower court,
In Forma Pauperis, ghall be allowed to proceed In Forma Pauperis

through the appellate proceedings, upon application.
Justice shall also be alliowed to consider and grant I

Pauperis petitions for the first time in the appellatt

Al) petitions for leave to file In Forma Pauperis sha

panied by an Affidavit, sworn to under penalties of p
the appellant i3 indigent.

The Chief
Forma
court.

k]l be accom-
erjury, that
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No interlocAtory appeals shall be allowed in either

PAGE @3

riminal or

civil matters unless expressly authorized by the Pragiding Justice.
The decision of whether or not to accept interlocfitoty appeals
shall be based upon the findings of fact, conclusiong of law and
ruling entered by the trial Judge upon the Appellant|s motion to

file an‘fnterlncatory appeal.
CLERK OF COURT

Rule 3, The Clerk of the Rosebud Sicux Tribal
Appeals shall take an ocath of office and shall he ho
Clerk s5ball not practice as an attorney or counselor
court while he or she continues in office. Nor shal
give any legal advice/counselling concecrning the mer
Appaeal. The office of the Clerk of Court shall be o
business hours on all days except Saturdays, Sundays
holidays, unless otherwise ordered by the Couxt.

The Clerk shall keep a docket and shall epter t
cagse. Cases shall be assigned consacutive file nuxmb
file number of each case shall be noted on the folio
docket. A numbered case file shall be created for e
a case activity sheet appended inside the case Iolde
papers filed with Clerk for each case and all proces
judgments shall be entered chronologically an the do
activity sheet for that case. Entries shall be brie
show the date, nature and title for each document en
Clerk shall also keep an alphabetical index of cases
the docket by Appellant and Appellee names so that &
numbar can be cross referenced.

The Clerk shall prepare, under the direction of
calendar of cases pending argument. Preference shal
¢riminal or juvenile court appeals.

Immediately upon the entry of an Order of Judgm
Rosebud Sioux Tribal Court of Appealsz, the Clerk sha
Notice of Entry of Order/Judament by certified mail
party to the proceeding with & copy of any opinion r
the Order or Judgment and shall note the date of Mai
case act@vity sheet for that case including & copy o
letters in the file, Service on a party represente
attorney or counselor of record shall be made on the
counselor. Certified mail return receipts shall be
the fopy of the document mailed when returned by the
service.

The Clerk shall have custody of the records and

the Court. He or she shall not permit any original
paper to be taken from his or her custody except as

Order of the Court. Original record transmitted fro
Court shall be .returned to that Court upon dispositi

case appeal. The Clerk shall preser copie
documents filed. : P va copies of alil

-2
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COUNSELORS AND ATTORNEYS

Rule 4. Any counselor or professional attorney [qualifigd)
admitted to practice before the Rosebud Sioux Tribail [Court ahalil
be eligible for admission to the bar of the Rosebud Hiogux Tribal
Court of Appeals. An applicant shall file with the CGlerk of‘the
Court of Appeals, on a form prescribed by the Clark, |an applica-
tion for admission containing his or her personal st
showing eligibility for membership along with an application fee
of one hundred dollare anually. 2t the foot of the application the
applicant shall take and subscribe to the following

I, , do solemnly swear that
support and defend the Constitution of the Rose
Sioux Tribe against all enemies, foreign and do
that I have studied and am familiar with the la
the Rosebud Sioux Tribe, and that I will condug
myself with honor toward those whom 1 rapresant
with respect for the Courts of the Resebud Sioun

Tribe.

ber of the
¢ Court will

Thereafter, upon written or oral motion of a e
bar of this court, or ypon the Court's own fiokion, t
act upon the application,

e and an
hearing, if

The Court of Appeals may, after reasconable noti
opportunity to show cauge to the contrary, and after
requested, take any appropriate disciplinary action
counselor or attorney who practices before it, for failure to
comply with these rules or vieolation of the above ocayh for con-
duct unbecoming a member of the bar of the ¢ourt. Disciplinary

shall be issued a written certificate by the Chief A
Justice.

CONTENTS OF NOTICE OF APPEAL

Rule 5. A Notice of Appeal shall contain the flollowing
information:

1. The namé&, address, phone number (1f apbllcable} of
the party taking the Appeal and their counselor pPr attorney
of record (if representad).

2, The date and title of the Tribal Court| Order ok
Judgnent form which the Appeal ias taken.

_3_

Appx. 88



* B3/23/2804 @7: 48

15857472985 RST PRESIDENT

3. The names, addresses, and phone number
of all other parties to the Tribal Court action
counselors or atterneys of record.

4, (An itemization of all assignments of
legal or factual issues desired to be co?sxdered
Appeal.) A brief 3tatement of issues being appe

5- A Certificate of Service indicating se
Kotlce of Appeal upon all opposing partieg and t
ranner of such service,

DESIGNATION OF RECORD

Rule 6., The party taking the appeal shall alseo
the Clerk of Court of this Court a Designation of Rec
cating all pleadings and papers filed with the Tribal
will constitute the record on appeal. Such Designati
shall be filed with the Wotice of Appeal with a Certi
Bervice indicating service upon all opposing parties
date and manner of such service. Such Designation of
shall include the date, time, and portion of any Trib
hearing which the Appellant believes must be transcri
poses of the Appaal.

The Appellee shall have fifteen {15) days aftet
the Designation of Record upon him to file an Appelle

Statement of Issues and Deazignation of Record indicat

tional issues, record documents or transcripts which
would like included in the appeal,

Copies of the Designation of Appeal and Appellee
of Issues and Designation of Record shall be served u

PAGE 85
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d the
Record
i1 Court

bed Eor pure

ervice of
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ing any addi-
khe Appeliee

's Statement
n the

Clerk of Court of the Tribal Court who shall within the tige

allowed, transmit only those portions of the record i

the parties. The Tribal Court Clerk shall include a
contents indicatin
chrenologically.

CONTENTS AND FORM OF BRIEFS

. Rule 7. All briefs shall be sarved and filed i
with the applicable provisions of the Law and Qxder
Rosebud Sioux Tribe, governing the action. The brief|
Appellant shall contain:

Appx. 89
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1. A table of contents, with page referepnkces, and 4

table of cases (alphabetically acranged), statubps ar other
£ the brief

[ —

apthorities cited, with referénce to the pages
where they are cited;

2.

3-
the case, the course of proceedings in Tribal Co
disposition in Tribal Court;

4.
lagal or factual ig2%ues degired to be considered
Appeal.

5. An argument, which shall contain the

A statement of issues presented for reyiew;

A statement of the case, indicating thg nature of

rt, and 1Lts

An itemization of all assignments of efror or

in the

pntentlona

of the Rppellant with respect to the issues presented, the
reasons therefore, with citations to the authorities, stat-

utes and parts of the record relied upon;

6. A short conclusion stating the precise
sought; and

relief

7. A request for oral argument, if argqume
desired, after the conclusicn, stating the reaso
ment is needed and why the Court should not deci
matter based on briefs and record. OQr, the Cour
own Motion, grant oral argument. The decision t
argument ahall ba discretionary with the Chief J

The brief of the Appellee shall conform to the r

t is

s why argu-
& the

may on its
grant ¢ral
stice.

quirements

outlined above for Appellant's brief.

The Appellant shall be entitled to file a reply brief within

flfteen (15} days subsequent to service of Appellee's |brief.
All briefs f£iled with this Court shall ba limited to twenﬁgL”
five pagea, exclusive of pages containing the table of contents,

tableg of citationg, and any addenéum included as exhibits,
unless otherwise ordered by the Court. All briefs shall be sub=

. mitted on B% x 11" paper only and shall be typed and double
gpaced and shall be attached at the left margin.

Amicus Curiae briefs, which may be filed with ieave of the
Court, shall be served and filed after leave is granted. Amicus
Curiae shall ¢onform to the requirements of Appellant's brief.

SCHEDULING ORDERS BY THE CLERK OF C?URT

Rule 8. Unless otherwise Ordered by the Clerk of Court oc

the Court, the following schedule as it pertains to brjiefs shall
be in effect: : !
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1. Appellant's brief shall be Elled withip thirty
days after the (last Degsignation of Record is fijled with the
Clerk of the Rosebud Siocux Tribal Court of Appealls.) the
trangcript as designated under Rule & has been iivered to
the Appellant. Appellants' brief must contain 4 Certificate
of Service, indicating the date, place and manner in which

sarvice to the other party was made.

2. Appellee's brief shall be filed within
dayes after receipt of Appellant's brief. Appeil
hust alsc contain the Certificate of Service as
above, '

3. Appellant's reply brief shall be filed
Clerk of Court within fifteen (15) days after re
Appeilee’s brief.

4. Work days, weekends and holidays shall
as days when computing the time regquirements of
Don't count first day, count last day. In compu
period of time preszcribed or allowed by this sect
of Court, the day of the act, event or default f
designated period of time begins to run shall no
The last day of the period so computed shall be
unless it is a Saturday, a Sunday or a legal hol
event the period runs until the end of the next
not a Saturday, a Sunday, or a legal holiday. W
of time prescribed or allowed is less than seven
mediakte Saturdays, Sundays, and legal holidays s
excluded in the computation.

Failure of either party to file briefs in a
manner, as required by this Code, shall be sanct
Court by subjecting the case to summary dismiasa
the iailure to file is specifically excused by t
Panel. '

Rule 9. Upon consultation with the Chief Justi

twenty (20)
e's brief

putlined

with the
eipt of the

be counted

his Code.

ing any

ion, by order

om which the
be included.

ncluded,

day, in which

ay which is

en the periocd

days, inter-

all be

timely

oned by the
¢ Unless

e Appellate

a; the

Clerk of this Court shall have the discretion to ente
behalf of this Court in p:oceFural matters, including
limited to:

Ocders on
but not

{a) Transmittal of recofrds of the Tribal Court
Court to the Court of Appeals

(b) Preparation of transcriptp.
shall be set at $1,50 per page
written request and prepayment
party. Indigents who have bee
Pauperis shall not be c¢harged

lerk of

Caopiea of tran
and shall be avai
of transcript fee
n allowed to proce
costs for copies.

cripts

abie upon
by either
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(¢} Briefing Schedules
{d}) Scheduling of oral arquments and other hear
{e) Bxtensions of brlei schedules.
ORAL ARGUMENTS

Rule 10, 1In all cases where oral argument 1s gr

Appellant and Apgellee shall be limited to thirty
each to present

Court.

PAGE

ings.

nted,

{30)) minutes
heir case, unlass otherwise ordered py the

The Appellant is entitled to opwn and conclude argument

by reserving ten {(10) minutes of their allocable time| for cloging.

Arguments shall be limited to thosge issues to be| addressed
on Appeal and neithar party shall be permitted to attewpt to Lry

the case de nova. Nor shall witnesses be allowed to
unlegs permission ia granted by the Court.

Any reguest to waive oral arguments must be file

with the Presiding Judge or clerk a minimum of seven |{7) days prior
Failure to provide such notipe shali sub-
{including diamisgai of the

to scheduled argukents.,
ject the moving party to sanctions,
action).

MOTIONS

Rule 11. All motions to the Court of Appeals sh
sidered only if accompanied by memoranda in support o
Motion. Oral argument on any Motionh shall not be all
requested and granted by the Court. The opposing pa
pernitted the Opportunity to respond to any Motion ma
Couxrt. Anp original and three copies of a1l Motions s
mitted on 8% x 11® paper, and shall state with partic
grounds on which it ia based, and shall set forth the
relief sought. Any party may file & response in oppo
motion within saven (7) days after service ¢f the mot
unless otherwise ordered by the Court. Motions for p

orders may be acted upon at any time by the Court wit

awaiting a response thereto.

A Motion for Stay filed with the Court of Appeal
be considered unless the moving party certifias that
Stay was denied by the Tribal Court, except motions a
the Law and Order Code of the Rosebud Sioux Tribe. A
for Stay ashall include attached thereto a copy of the
Court Order, Decision, Judgment, Decree or Opinion de
Movant's request for Stay. Motions for Stay may be p
and considered by any Justice of the Appellate panel.
denying or granting the Stay shall be i{ncluded in the

-7

estify

in writing
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wed unless
ty shall be
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shall not

Motion Eor
thorized by
1 Motions
Tribal
ying the
Fesented to
QOrders
recard.

Appx. 92



* p3/23/2004 B7:4D 16B57472905 RST PRESIDENT

STMMARY DRISPOSITION

Rule 12.
Summary Disposition, i.e., Summary Afflrmance or 3
Revergal.

PAGE @S

The patties may at any time, file a Motion fox

Ly

Such a Motion shall have attached therete jany reievant

pleadings filed in the Tribal Court together with a wtitten

memorandum in support thereof. The Appellee must fil
Disniss for lack of jurisdiction within fifteen (153}
the Notice of Appeal is filed unless leave to file su
otheriza granted by the Courk.
1i.

a Motion to
ays after
h Motion is

Such Motion shall conform to Rule

In addition to the above, the Court may, upon its own Motion

summarily dispose of the case.

EXPEDITED PROCEDURE

Rule 13. The Court for good cause shown on the
any party, or on its own Motion, may advance any case
and may accelerate the briefing schedule so as to ens
a2 minimunm, opening briefs will be filed prior to the
duled for ocral argument,

The appellate panel shall alsc be empowered Lo W
requirements of filing briefs, if the interests. of ju
be served.

EX PARTE COMMUNICATION

Rule 14, There shall be no ex parte communicati
any Justice of the Appellate Court and any counselor
of record, or other interested party, in regards to a
appeal. Upon being contacted by any counselor, attor
interested party regarding such case, the Justice sha
inform the party of this Rule and direct any guestion
to the Clerk of Courts, and such communication shall
sidered an ex parte communication. Conferences may b
with the Justices or a Justice, when appropriate, thr
Cleck of Court after all counselors, attorneys or int

ties have been given notice and opportunity to appear.

ction of

to be heard.
re that at
ate sche~
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tice will

n between

r attorney
Y case oa

ey of

1 promptly
or couments

ot be con=-
scheduled

ught the
rested par-—

In addition to the above, there shall be no ex pdrte com~
munication between any member of the Rosebud Sioux Tribal Council

and any Justice of the Appellate Court, in an attempt

to

influance, by any means, the outcome or decision of the Rosebud

S8ioux Tribal Court of Appeals.

{Any Justice of the Rosebud Sioux Tribal Court of Appeals

shall have Powers of Contempt for a violation of this

-.3_

Rule.)
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that raisge
% Tribal
s of this
ribe, the
apply the

Rule 15. In deciding upon any procedural issue
defects either in the Tribal Court or the Rosebud Si
Court of Appeals procegs, not covered by the provisi
Code or the Law And QOrder Code of the Rosebud Sioux
Rosebud Sioux Tribal Court of Appeals shall follow a
Pederal Rules of Criminal or Civil Procedure, as app

Upon convéning, the Reosebud Bioux Tribal Court
shall meet to determine the costs for filing the aApo
of Filing Fee, Bond in Lieu of Filing, Assessment of

The Rosebud Sioux Trihkal Court of Appeals shall |convene two
(2) times per year at the Rosebud Bioux Tribal Court, at times to
be determined by the Chief Justice of the Rosecbud Siqux Tribal
Court of Appeals. In the event that the Chief Appelllate Justice
should determine that emergency or additionai meetings of the
Rosebud Siocux Tribal Court of Appeals are necessary, [he shall
- forthwith notify the remaining Justices of the time and piace for
guch meetings.

Rule l6. The duties of the Chief Justice shall
not be limited to: granting oral arguments upon reg
designating alternate justices to hear cases in inst
conflict or unavailablity of permanent justices; assiigning cases
to individual justices for oplnion writing; schaduling and ordex
of presentation of cases; and, scheduling meetings or additional
sesaigng ef the Resebud Sisux Triwal Court of Appealsd.

include, but

The Chief Justice shall we neminated and elec »y the
sther members of the Appellate Court. The tarn of efiffice fer the
Chief Justice shall ke sne year.

Rule 17. All Justices ef the Resepud Sieux Trikal Ceurt ef
Appeials shall have full pewers ef centempt when acting in the
capacity ef Appellate Justice of this Ceurt.

Rule 18. These vules may be amended er mciiﬁied by the
Justices ef tha A#pellate Ceurt, sut shall net bs in Efect L 34
minding until ratified by feur (4) ef the six (6) Ju tices.

|
|
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ILED

ROSEBUD SIOUX TRIBAL COBRT.
ROSEBUD SIOUX INDIAN RBﬁmw lor:r IN TRIBAL COURT
JIN16 AM 116

ROSEBUD, SOUTH DAKOTA 8
Rosebud Sioux Tribe, TRIBAL COURT v, 01-230
PLAINTIFFS, .
vs. MEMORANDUM DECISION
BBC Entertainment, Inc.,
DEFENDANT.

Trial to the Court was held on the 2" day of January 2004, with Special Judge
B.J. Jones presiding, on Counts T and II] of the Complaint that was filed against the
Defendant, The Plaintiffs appeared through RST Vice-Chairman Norman Wilson and
counsel Dans Hanna, the Tribe’s Atiorney General, and Judith Shapiro, The Defendant
appeared through its principal owner, Charles Colombe, and counsel, Rnbert Reutter. The
Court heard the testimony of several witnesses and considered the exhibits that wers
submitted at trial, *The Court also considered the closing writien arguments of counsel,
Based upon the evidence submitied the Court issues the following decision. A
supplemental order is being submitted with regard to the motions for summary judgment
on the remaining counts.

The Rossbud Sioux Tribe oparates a Class Il gaming establishment on United
States highway 83 in South Dakota on the Rosebud Indian reservation just north of the

! William R. Kindle was the President of the Rosebud Sioux Tribe when this action was
commenced. During the pendency of the action, Charles Colombe, the principal owner of
the Defendant, was elected President of the Tribe. He wag not substituted in as successor
in interest because of this fact,

2 The parties stipulated to the admission, without the necessity of foundation testimony,
of the exhibits attached to the motions for summary judgment and responscs. The Parties
also submitted several other exhibits at trial,
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Nebraska border, The Tribe and the Defendant entered into 8 Management Agresment on
June 14, 1994 in which the Defendant agreed to manage the Tribe’s Clase IT gaming
operation for a period of five years, effective upon approval of the management
agreement by the Nations] Indian Gaming Commission pursuant to thglr;dianGaming
Regulatory Act, see 25 U.8.C. §2711. The agrecment provided that the Tribe would
receive 65% of the net revenue while the Defendant would garner 35% of the net
revenue. The latter amount is actually higher than what was permitted under the Indian
Gaming Regulatory Act, but was promoted by both parties as a fair proposition because
the Defendant was paying toward the principal on the actua! building In which it would
not receive any pmpﬂ&my interest. The approval from the NIGC was gained-on Angust
1, 1994 and Clags Il gaming commenced immediately on the Rosebud reservation. >

The management agreement contained 2 provision, at section 6.4{¢)(5), pertalning
to the establishment of an “Operation Expense Reserve” Fund for the Tribal Casina,
which various parties testified would be a fund to cover the Plaintiffs® mininum share of
the net profit, should that minimum share not be realized in a particular month, and
would also pay for emargemy expenses that the Casino would ensounter, The Defendant
secuted adequate financing for the construction, initial start-up costs, and $3b0,000 for
the operation reserve account to fund this account. The Tribe however, when advised that
the initial contribution to the Operation Expense Reserve fund would be a loan, advised
the Defendant to try and operale the casino on a cash-flow basis only go the Tribe would
not be indebted for the loan to find this account, The management agresment provided

? There was testimony that the Tribe and Defendant hurriedly commenced the operation
of a Class IB gaming establishment at a temporsry site because the South Dakota
Supreme Court had just struck down the constitutionality of video lottery in the State
meking it very fortuitous for the Tribe to commence gaming when it did.
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that the Defendant would provide an initial contribution to that fund and also sllowed it
to recaver that contribution upon termination of the contract. It wes undisputed af trial
that the Defendant never made aq initial contribution to the account,

‘The management agraement provides that the Parties would make contributions to
the OER fund out of “gross receipts.” Agreement, at §6.4(c)(5). Agnin, it was undisputed
at trial that this did not happen. The Tribe’s theory at trial was two-fold: 1} that the
mepagement agreement only pcrmittedlthc Defendant to withdraw its initial contribution
to the OBR fund and that it withdrew :r'stead 35% of all monies contributed to that
account out of net revenue, thus violatiélg the management agreement; and 2) that the
Defendant breached the management agreement by permitting monies to be taken out of
net revenue and placed into the OER fund, resulﬁng in the Tribe disproportionately
funding the account and that therefore the Tribe was entitled to receive all of the monies
contributed to that account over the period of the agreement.

N The Court already ruled in dispgsing of a spmmary judgment motion that §11.1(f)
permitted bath the Tribe and the Defendant to recover their portions of monies
contributed to the operating expenses account, but left the issuc of whether the Defendant
collected in excess of what it was entitled to for trial. The Court, despite the PlaintifPs
insistence thax it erred in this respect, is not inclined to revisit its ruling on that issue, This
is especially true since the testimony and evidence at trial convinced the Court of the
correctness of this ruling and also convinced the Court that the Plaintiff acquiesced to a
modification of the contract pertaining to contributions to the OER fund.

The management agreement contained a provision that allowed the Defendant to

make an initial contribution to the OER fund in “such sum as the Manager in its
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discretion determines to be necessary to provide initial funding for such reserve.” The
Defendant, through its principal owner, Cherles Colombs, testified that the amount it
intended to contribute to that account was $300,000 and that it had obtained financing to
make this contribution, The undisputed testimony was that the Tribe requested that this
amount not be financed to save the Tribe the interest and instead the Deféudant was
asked to operate the Casino no a cash-flow basis. The management agreement also
required the Defendant to maké monthly contributions to the OER, again in an amount it
deemed necessary, out of gross receipts in order to secure such things as prize winningy
and other contingencies. Although the agreement clearly contemplated some minimum
contribution to the OER by the manager, it did not speify that amount.

The Tribe posited the proposition at trial that the Defendant breached the
management agreement by not making subsequent contributions to the O}ER after the
inception of gaming and by permitting the contributions 1o be made out of net revenue
instead of gross profit. It is easily discernible how the Tribe was harmed by this action,
assuming It was the result of the Defendant’s breach. By management not taking the
contributions out of gross benefits and instead making them out of net revenues, the Teibe
lost net revenue because the Tribe wound up financing more of the OER than it would
have had the monies been taken out of gross recmpts. For example, if in & given month,
the casino had gross receipts of 100,000, actual expenses of $50,000 and out of that
$7.500 was withheld for OER, the Tribe would realize $27,625 plus an additional amoumt
it would receive as equity from the OER account at the close of the management
agreement, assuming monies were remaining in that account. The method the OER was

contributed to, however, resulted in the Tribe receiving the same amount per month, but
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the OER account was carried as g linbility to the manager becauss it was taken out of the
net revenue, which the management had a 35% interest in, and thus had to be divided
between mandgement and the Tribe at the termination of the agreement, In addition,
because the account was carried as a Liability account, solely the Tribe was funding any
distributions from the account for things such as winnings or other unusual expenses
becauss the Defendant was entitled to his 35% share of total contributions, not just the
balance in the account at termination.

The Tribe’s witness, Paul Thorstenson, a certified public accountant with
experience auditing the books of both casinos and management companies, testified that
hig review of the management agreement, with the aid of counsel for the Plaintiff,
convinced him that the OER account should have been carried on the books as an equity
ascount, thereby entitling the Plaintiff to recelve all the monies confributed thereto during
the balance of the agrecrnent. The auditor that did audit the Casine’s financial records,
Jogeph Bve and Company of Great Falls, Montana, during the tenm of the agrasment
cartied the account as a liability account resulting in the Defendant being owed 35% of
the monies contributed to the OER during the tema of the agreement. Thozstenson
acknowledged, however, that this opinion was formulated only after he sat down with the
Plaintiff s counsel and was “explained” the contract and he admitted that he had not
reviewed this bourt’s summary judgment decision finding that the Defendant was
entitled to his share of the OER at termination. He did not express any concem regarding
bow the OER account was distributed at the end of the contract in a January 15, 2000
letter to the Tribe offering his opinion on the finaneial statements of the Casino during

the term of the contract. Thotstenson’s apinion was also premised on the tacit
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assumption that the management agreement had 1ot been altered by the Parties in any
regpect.

The Defendant argued throughout this litigation that the Tribe failed to object io
any of the audits submitted by Eve, despite it being able to and required to under the
contract, and that Eve’s audits are binding on both parties. The Court rejected this
contention in denying summary judgment on both Counts I and 111 of the complaint and
will not reconsider that in this decision. It is telling, however, that Eve’s audits appear to
reflect the agreement that was reached sometime in 1996 that the contributions tg the
OER would come out of net revenue, while Thorstenson’s opinion seems fo reflect his
understanding that any such agreement, assuming one existed, would run contrary to the
management agreement and therefore should not be factored into the ultimate decision
whether the OER account should have been considered as an equity account or liability
account,

Three witnesses testified to a modification of the actual language in the contract
pertaining to the OER. Plaintiff’s witness Harold “Somny™ Hill, an internal control auditor
for the Tribe during much of the durstion of the management agresment, testified that
sometime in 1996 there was discussion by the Tribe sbout the need for a “rainy day™ fund
to bear expenses when the cash flow would not cover those expenses. He testified to the
existence of a tribal council resolution calling for 7.5% of the net revenue to go toward
the OER account and to split ths remaining monies in the account according to the
proportions referenced in the management agreement at the end. He also testified that the
Tribe used monies in the account for such things as the purchase of new slots and a new
gaming administration building, all of which inured exclusively to the benefit of the Tribe
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at the end of the contract.’ Hill testified that he became alarmed in July and August of
1999 when the monies in that account were zeroed out by the Defendant distributing the
monies to itself without advising the Tribe, He also testified that he was not aware
whether the Casino’s billa were paid prior to this ooourring and also that the entire July
et revenue went into the OER, according to his best recall ® He felt that this was
improper because he understood the agrosment to be that the OER will be distributed
according to the total amount remaining at termination and not aceording 1o the amounts
contributed.

Paul Valandra, the Chief Gaming Officer Commissioner for the Tribe from May
of 1997 to Septermber of 1999, testified that he assumed his position in 1997 awars of the
OER account and he understood the account to be used for capital improvements. He also
testified that he understood that the Tribe requested that 7.5% of the net revenue go into
this account and that the account be used for varions things, but primarily capital
improvement, and that at the termination of the agreement the management would get its
35% back that it contributed to the OER, and not just the 35% remaining in the socount,
He understood this because the management would not have an interest in the capital
improvements or equity garnered by the expenditures from the OER account and he
therefore felt it fair that the manager receive his entire share back.

Charles Colombe testified that when the contract commenced he gained sufficient
financing to d;eposit $300,000 into the OER but the Tribal Council, and specifically
Councilman Mike Boltz, advised against borrowing this amount and depositing it into the

4 The Court does not believe that these expenses inured solely to the benefit of the Tribe,
however, because obviously new machines increased gross profit and thereby increased
the net revenue distribution to the manager.

* The Eve audit does not reflect this assertion.
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account primearily to save the Tribe the interest payments. Instead, it was agreed to
operate on a cash-flow basis only. This worked until January of 1996 when bad weather
mdotherlfaclors led to the Casino not generating enough revenue to pay the Tribe its
minimum guarantee under the contract. When the Tribe responded with a letter to
Defendant ssserting a breach of contract the Parties met and the Rosebud Tribal Council
pushed the idea of a 7.5% contribution to the OER out of nel revenue, The Defendant
testified it was not enamored with this idea, but acquiesced in it because 1he Tribe was
requesting it. He testified that there ﬁasnever actually an account maintained as the OER
account, but it was maintained on the books as a liability account and was used for
various purposes including purchesing new machines, building a new gaming
administration office, and other primarily capital improvements, He also testified that he
nnderstood that the Defendant would receive its 35% of the 7.5% contributed to this
account because it was coming out of net revemie to which the Defendant had an interest,
It is telling that no party submitted any written exhibits, in the form of Council
resolutions, motions, or minutes, reflecting the actual discussions regarding this OER
account. The only written documents pertaining fo it were discussed by witness Hill, who
- referenced a section of the Tribe’s internal accounting manual for the Casino which
indicates that the new budget approved in October of 1995 for the Casino raferences a
7.5% operating reserve to be taken from the “split” each month, which Hill explained was
the net revenue split, end the Eve andiis which consistently referred to the account as a
liability account from the time it was created. The Plaintiff did not offer any exhibit or
witness that contradicted the testimony of these witnesses that such a modification of the

contract had coecurred.
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Although the law does not permit testimony regarding alleged oral modifications
to written contracts under the statute of frauds and parol evidence rule, an exception
exists when both parties to a contract ecknowledge that there was an oral modification
and both parties relied upon that modification. Sce Truhe v, Tumnac Group, 1999 SD 118,
599 N.W.2d 378. The parol evidence rule, argued by the Plaintiff at trial, only prohibits a
Court from considering testimoty of oral statements made prior to or contemporaneous
with the consummation of a contract. Whether a contract has been modified depends
upon fheit objective manifestations and not their subjective understanding. See
Cousipeau v. Norstan Inc., 322 F.3d 493 (8% Cir. 2003). Whether a contract has been
moadified is a question of law, but depends upon the factual circumstances presented. Id.
In this cass it is undisputed that the Plaintiff Council requested that the OER be fanded
with 7.5% of the net revenue and even Plaintiff*s witnesses corroborated this.

The Plaintiff argues that the contract itself prohibited any modification, absent
writtenin;l-icia of the same, and that any modification of the confract had to be approved
by the National Indian Gaming Commission under the Indian Gaming Regulatory Act.
The Court notes, however, that nothing in the agreement prohibited the pﬁes from using
their respective net earnings to fund an account such as the OER account. Itgpp&ersﬁat
the Plaintff sttempted to fund the OER sccount referenced in the management
agreement, but the Tribe opted against it doing so. Instead, the parties later agreed to
place a certain portion of net revenue inte an alternative OER account. To deny this
reality, and 1o hold the joint actions of the parties against only the Defendant, would visit
en inequity upon the Diefendant herem
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Hower, for the Court to uphold the Defendant’s asserted right to share in the
distribution from the OER account, the Court must find that the Defendant's refusal to
abide by the contractun| terms did not contribute to the Council taking the action to
modify the contract that it did. Ifthe Tribe were forced fo dictate & new manner in which
monics were to be contributed to the OER fund because the Defendant had not
contributed sufficient resources, the Defendant should not be permitted to bonefit from
the modification, However, in this case, the Court concludes that the Defendant wag
ready, willing, and able to make the initial contribution to the CER.in thc amount of
$300,000, but was requested not to by the Tribe who did not wisb to finance the initial
contribution, It should be noted that nothing in the management ageeement prohibited the
initial contribution to the OER to be borrowed. Had this coutribution been made as
pn-aposed‘bytheDefendant,theproblenmthatamse in Janvaty of 1996 that led to the
Tribe retiuesting a mandatory confribution to the OER out of net revenue could have
possibly been avoided. The undisputed testimony is that the Tribe, with the acquiescence
of the Defendant, wanted the Casino to operate on a cash-flow basis only meaning that
_expenses ;_vomd be subtracted from gross profits and any balance distributed to the parties
pro-rata. Deducting an amount from grogs profits would result ina lowering of the
bottom line for both parties,

The Court cannot conclude, therefors, 2g vrged by the Plaintiff, that the Dafendant
breached the implied covenant of fair dealing with the Tribe by acquicscing to the 7.5%
deduction from net revenue urged by the Tribe, It appears that the Defendant was willing
to fund the OER account sufficiently at commencenient, but the Tribe requested that it
not. This feilure to fund the OER sufficiently at commencement led to the Tribe

10
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requesting that the account be funded out of net revenus and the resulting conflict
between the parties,

It would also result in unjust enrichment to the Tribe were the Court to mle that
because the Defendant cantributed 1o the OER account from net revenue, rather than
gross profit, the Defendant should not be entitled to any of the monies contributed to the
account. The Defendant was eatitled to 35% of the net revenue under the contract. If the
Cowrt were to award the Plaintiff all the monies contributed to the OER account, It would
in essence deny to the Defondant its share of the net revenus it was entitled to under the
contract,” It should also be noted that the Court hes already ruled, contraty to the
testimonty of Thorstengon, that the contract itself provides that the OER account was to be
maintained as a liability sccount and not as an equity account. Therefore, even wete the
Coust 1o find that the Defondant breached the contzact by not contributing monies to the
account out of gross receipts, rather than net profits, the Defendant is still entitled to
teceive its share of the monies contributed to that account.

In light of all the circumstances sumounding the OER account, the Court cannot
conclude that there bas been a breach by the Defendant withdrawing certain monies from
the OER account. The Court will now discuss whether the Defendant breached the
contract by withdrawing the total amount it contributed, instead of 35% of the aceount

balance,

¢ In its closing argument the Plaintiff alleges that any finding by this Couet that the
management agreement was modified by the actions of the parties would violate federal
law and regulations prohibiting a modification of a Class III gaming management
agreement without NIGC approval. See 25 C.F.R. §31.3(a)(2). The Court finds, however,
that by denying any of the GER account monies to the Defendant it would in essence by
modifying the provigion of the contract entitling the Defendant to 35% of the net profit.

11
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The Court notes and finds that the amount the Defendant paid itself out of the
OFER siccount represented more than 35% of the amount in that paper account at
tennination. 'I‘he Eve audit demonstrates that the amounts distributed unilaterally by the
Defendant prior to tenmination rsprasent 35% of the total contribeted to that account. The
result is that the Defendant did not contribute at all to the expenses that wers incurred and
paid for out of that account. Testimony indicated that the account was tapped for various
purposes, including equipment replacement and capital improvement projects. The
Plaintiff urges this Court to find that the Defendant, even if it were entitled to a
distribution from the OER account at termination, was only entitled to 35% of the
temaining balance in the account.

Putting aside the fact that it would be almost impossible, considering the manner
in which the Eve firm maintained the OER account, to do an accounting of the OER
aceount in_this manner, the Court finds that the agre¢ment reached by the Partics
contemplated that the Defendant would be entitled to reimbursement of its 35% at the
texmination of the contract. The only witness, Paul Valandra, that addressed this issue
festified that he understood that the Defendant would be entitled to withdraw its ertire
contribution at termination. No evidence was submitted to rebut this testimony and it
doss appear that much of the monies in that account were used to fund capitol
improvement projects that the Defendant did not have an interest in at the time of
termination.”The Court believea that the Plaintiff had the burden of demonstrating that
the Defendant breached the modified contract pertaining to the OER account and that it

failed to do s0 at trinl.

7 Although the Defendant did have a security interest in the building and other capitol,
that interest ended when the management agreement ended.
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The Court concludes that judgment should be entered on behalf of the Defendant
against the Plaintiff on Count I of the corplaint, except insofar as Count I is subsumed
into Count IIT's claims that the Defendant paid itself early under the contract,

On Count I of the Complaint the Plaintiff alleges that the contract required a
simultancous payment of net revenue to both parties and that the Defendant breached this
pravigion when it distributed to itself $100,000 on August 13, 2003 in violation of
sections 6.5(b) and (c), and 11.1(g) of the contract. This Court has already rled for the
Plaintiff on this issue in denying summary judgment to the Defendant on this count. The
issue remaining at trial was the amount of damages for this breach.

Plaintif’s witness Thorstenson testified that the Tribe lost $4,379 in interest from
the early distribution, calculating that based upon the interest the $100,000 would have
eamed, at prevailing interest rates, from August 13 to the date the Tribe received its
Aupust di._?triblttion in Septemiber of 1999, The Plaintiff also called Jin Wike, the Tribe's
Treasurer, who testified to the Tribe’s budget for the year 1999-2000 in an apparent
attempt to demonsirate revene shortfalls for necessary programs, but the Plaintiff was
unable to fic revenue shortfalls to the early distribution by the Defendant. The Defendant
argued af trial that the Tribe was not communicating with it regarding the transition to
tribal managemeat and it therefore felt that unless it received jts split earty it would have
not received it, It estimated the amount it would be entitled to in August and therefore
withdrew the amount of $100,000 prior to it departing,

The Court rejects the Defendant’s argurnent that the Plaintiff commitied an
anticipatory breach of the contract because of its alleged failure to work with the

Defendant in the transition. It is clear that the Council went on Tecord June 13, 1999 not
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to extend the management contract. The Tribe hired Roger Mudd ta be the new general
manager of the Casino and there was a transition committes that met onz;.t least two
occasions, The Defendant was undoubtedly upset aboul the refusal of the Tribe to extend
the agresment and even offered 2 consulting contract to continue as the manager, This
denial by the Tribe, however, was within its rights under the circumstances and did not
represent a refusal to discuss transition. The Court finds that the Plaintiff did not commit
an anticipatory breach of the contract and therefore the Defendant was not entitled to
accelerate its payments under the management agreement,

Section 6.5(¢) required a simultaneous payment of the net profit to the manager
and Tribe. The Manager is also chaiged with issuing the payments under the contract,
Section 11.1 required distribution of the OER account “apon termination.” Both of these
provisions were breached because the Defendant distributed both its share of the net
profit in August early and its share of the OER sarly. The question is how early?

The Plaintiff contends that the “carliness” oi‘ the distribution should be pauged by
when the Tribe got its August distribution in September. The Court disagrees with this.
Az witness Paul Valandra testified, the Defendant was “going out the back door at
midnight on August 16, 1999 while the Plaintiff was coming through the front door.” The
Defendant did not have control over the casine accounts after August 15, 1999 and it
conld not have possibly issued a simultaneouns distribution after that date, It would not
have been unreasonable, therefore, for the Defendant to have distributed its share to itself
on August 15, 1999. It did so on Augest 13, however, and the Plaintiff should be eatitled
to jnterest on the amount of $100,000 for two days in the amount of $27.40. The
Defendant also distributed to itselfits shere of the OR acoount cacly, It distibuted itself
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$401,833.on July 28, 1999 and $13,963.83 on August 9, 1999, The first distribution was
18 days early entitling the Plaintiff to lost interest in the amount of $990 and the latter
distribution was 6 days early entitling the Plaintiff to interest in the amount of $11.
Judgment shall be entered in this amount for the Plaintiff. No other dameges were proven
at trial.

This memorandum represents the Court’s findings of fact and canclusions of law,

TUDGMENT SHALL BE ENTERED ACCORDINGLY

o ontezed this 12 day of January 2004.

BY THE COURT:

Amwm&&&%mhm
lerk of Courts

STATE OF SOUTH DAKGTA
oo '

FHEERY CEATIEY THAT § HAVE CARETRLLY EXAMID
THE WINUN DOCUMENT AN COMFARD THE SAVS WITH THe

15

Appx. 109



ROSEBUD SIOUX TRIBAL COURT FILEp
ROSEBUD SIOUX INDIAN RESERVATION IN TRIBAL C
ROSEBUD, SOUTH DAKOTA a2 4 39 o

PN 3 35

.S‘ﬁ;oiﬂ;?h %ﬁl’(indle. Rosebud CIV. 01-230 i%s,gff % OSJELTJX
| PLAINTIFFS, e
VS, ) ORDER
BBC Entertainment, INC.,
DEFENDANT.

The al?ov&refarenoedmnercamcmforheaﬁngbefomSpecialJudgeB.J.Jones
on the 18" day of April 2003 on the Defendant’s motion for leave to file an amended
answer and a motion for partial summary judgment. The Defendant appeared thru
Chaerles Colombe, BBC Entextainment Inc. President, and Robert Reutter, Attomey at
Law, and the Plaintiffs appeared thru President William R, Kindle and thru Dana Hanna,
the Tribe’s Attorney General. The Court heard oral argument on both motions.

LEAVE TO FILE AN AMENDED COMPLAINT
TheDcfexmdantmqwstsleaveofﬁﬁgCOMt(;ﬁleanamMedeompmw
induciathedefense of recoupment for damages that would be due it for an alleged breach

of the management contract that the Plaintiff claims it breached. Recovpment allows a
Defendant o reduce the amount of a Plaintiffs claim against it by asserting a claim
against the Plaintiff arising from the sare trangaction that the Plaintiff sues on to arrive at
a fair and equitable amount of damages. Sec 157 F.3d 1011,
1013-1014 (5™ Cir. 1998). Recoupment should be compared to a set-off which, although
similarly permitting a Defendant to assert a claim against a Plaintiff, does not require that
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the claim arise from the same transaction but instead may be extsingie to that fransaction.
See In the Matter of Gober, 100 F.3d 1195 (5™ Cir. 1996).

The Plaintiff did not resist the Defendant’s request to include claims of
recoupment at hearing, but did object to the proposed amended answer attached to its
motion for leave on the ground that the defenses stated therein are too vague to ascertain
whether they are related to the alleged breach of the mansgement sgreement pled by the
Plaintiff. The Court notes that it dismissed the complaint of the Defendant sgainst the
Piaintiffs on statute of limitations grounds and the request for leave to file an amended
answer appears to be a procedural method of getting the ¢laims asserted in the dismissed
complaint back before the Court, ‘

In general, trial courls are vested with the discretion to permit parties to amend
their answers. The Federal Rule, FRCP | 5(a) provides tht a party may amend iis
pleadings after a responsive pleading has been served "only by leave of the court or by
written consent of the adverse party.” Although the mie reflects a liberal attitude towards
the amendment of pleadings, courts in their sound discretion may deny a proposed
amendment if the moving party has unduly delayed in filing the motion, if the opposing
party would suffer undue prejudice, or if the pleading is futile. Foman v, Davis, 371 U.S.
178, 181-182 (1963).

In this case it appears that the Defendant is attempting to amend its answer to
assert claims for recoupment that would be barred by the statute of limitations if brought
in an independent aciion. In such a case, tl;e claim for recoupment must be a compulsory
counterclaim to the Plaintiff’s complaint and the Plaintiff’s complaint must be timely or
the statute of limitations would continue to bar the ¢laim. Seg Reiter v, Coaper, 507 U.S.
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258, 264 (1993). A Defendant may not assert a ¢laim for a set-off in an answer if that
claim for @ set-off is bamred by the relevant statine of limitations,

From the face of the Defendant’s amended answer it is unclear whether certain of
the ¢laims made therein are of the nature of recoupment or set-off. For example, at
Paraptaph K(d) of the answer the Defendant assexts that the Pleintiffs and their officers
made malicious statements about the Defendant to third parties with the intent to harm
the Defendant. It is not clear whether this would be a compulsory counterclaim, to the
Plaintiffs” complaint or whether it relates to other issues not germans to the management
contract. Other subparagraphs of the recoupment defense similarly are extremely vague
with regard to whether they relate to the management contract or not. The Court will
therefore not accept the amended answer attached to the motion for leave to file an
amended answer but instead will require the Defendant to file a2 second amended answer
clarifying how the claims of recoupment relate to the management contract at issue in the
Plaintiffs* complaint. The Court reserves rling on whether the second amended answer
raises igsues. of recoupment or set-off.

MOTION FOR PARTIAL SUMMARY JUDGMENT

The Defendant moves this Court for sunmoary judgment on Count I of the
Plaintiff’s complaint asserting that the Defendant wrongfully converted $415,857 from an
operating expense reserve accoumnt prior to the end of the management contract between
the Parties. The Defendant contends that the February 11, 1993 Management Agreement
between the Parties clearly stipulates how the monies in the operating expense reserve
account are to be disiributed upen termination of the management contract and that the

amounts taken by the Defendant were identical to the amounts he conm'bmadto.the
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account. The Defendant also contends that the Management Agreement provided that any
dispute as to an ssue identified in the annual andits be brovsht to the atiention of the
auditor within prescribed time-periods and that the failure of the Plaintiffs to timely
object to the final audit forecloses Count I of the complaint. The Plaintiff counters by
contending that the Management Agreement only pennitted the Defendant to withdraw
his imitial operating expense contribution and that disputes as to material facts exist with
regard to whether the contract permitted the Defendant to withdraw his subsequent
contributions. The Plaintiff also contends that factual disputes exist regarding whether the
amount withdravm by the Defendant consisted solely of its contributions ot whether
excessive amounts were withdrawn

In support of the motion for summary judgment the Defendant included an
affidavit from Charles Colombe and excerpts from the Mansgement Agreement and
audits performed during the term of the Agreement, The Plaintiffs did not submit any
exhibits to rebut the affidavit of Colombe, but instead argued at hearing that they should
be permitted additional time for discovery before the Court rules on this summary
judgment motion, The Plaintiffs did submit legal argusment in opposition to the summary
judgmept motion in the forna of a Lrief submitied the date of hearing.!

In ruling on the motion for partial summary judgment, this Court must construe
the facts in a light most favorable to the non-moving party. Summary judgment should
not be granted unless the Plaintiffs can prove no set of facts that would eniitle them to the

relief they request in Count I of the complaint. See Jensen v, Taco John's Int'l, 110 F.3d
525,527 (8™ Cir. 1997). In reviewing the record, the court must view all the facts in the

! The Defendant objected to the submission of the brief because it did not comply with the Court’s
scheduling order on the motion for summary judgment. The Court will however, B an, exorcige of its
digeretion, permit the filiyg of the brief and has reviewed it prior 4o making this raling.
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light most favorable to the noamoving parly and give that party the benefit of all
reasopable inferencea that can be drawn from the facts. Procedurally, the moving party
bears "the initial responsibility of informing the trial court of the basis for its motion and
identifying those portions of the record which show lack of a genuine issue,” Hartnagel v.
Norman, 953 F.2d 394, 395 (8" Cir. 1993). When a moving party has carried its burden
under, the party opposing the summary judgment motion is required to go beyond the
pleadings, and by affidavits, or by the "depositions, answers to interrogatories, and
admissions on file,” designate "specific facts showing that there is a genuine issue for
trial.” See Celotox Corporation v, Catrett, 477 U.S. 317, 323 (1986). "Ouly disputes over
facts that might affect the outcome of the snit under the goveming law will properly
preclude the eatry of summary judgment,” i.e., are "material." Andergon v. Liberty I obby
Inc., 477 U.S, 242, 248 (19%6).

The germane dispute with regard to Count I of the Complaint appears to relate
primnarily to conflicting interpretacions of language contained in the Management
Agreement, The Defendant contends that the Agreement is clear that the Defandant was
entitled to withdraw its contributions to the operating expense reserve account while the
Plaintiffs counter that the agreement is ambiguows on its face aud therefore genuine
dispuites as to material facts exist with regard to the issue. The Plaintiffs also contend that
genuine dispuies as to material facts exist regarding whether the smounts withdrawn by
the Defendant represent the amounts that it was entitled to withdraw or whether those
amgunts also inchuded amounts owed the Plaintiffs,

In general, when construing a written decument the Count is confined to
emminingﬂm ianguage within the four corners of the document and should not look
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- beyond those four comers to divine the intent of the parties. See Video Update v.
Videoland, 182 F.3d 659 (8" Cir. 1999). Additionally, a Coust must give effect to all
tanguage in the contract and attempt to interpret it in an inteprated manner. In the
Management Agreement before the Court thers is a section devoted exclusively to the
“Opexation Expense Reserve Account™, Section §.4(c)(S), that provides thot the Manager
may make an initial contribution to the account, in its discretion, and that the initial
contribution would remain the propesty of the manager and could be withdrawn at any
time. That subsection also provides that the Manager agrees o make monthly
contributions to the account that would be used to fund casino projects. This particular
subsection does not discuss the right of the manager to withdraw anything other than the
initial investment into the account. Although the subsection does not explicitly provids
for it, it appears that the Plaintiffs herein also contributed to this account.

This subsection has to be read in conjunction with other sections of the
Agreement, specifically those sections pertinent to the tenmination of the agreement. This
particular agreement was temminated of its own course and not by either party. Article 11
of the agreement discussos the rights of the parties upon termination. Article 11.1(¢)
provides fhat upon termination the monies remaining shull be distributed with “all
amounts due the Manager for contributions to the Operating Expense Reserve that have
not been repaid as provided in Section 6.4(c)(5).” This reference fo Section 6.4(c)(5) is
not that helpful to the Court becanse that section again only provides that the manager is
permitted to withdraw his initial contribution and does not discuss who owns or is
entitied to the remaining monies in the Operating expense account. The reference to the
amounts that “have nmbeenrepaid”p;usuamtoﬂmtsubsecﬁmwouldleadatmonable
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person to conclude that one would have to determine what amounts are subject to
repayment from the account under the referenced subsection. The only monies explicitly
subject to repayment under Section 6.4(c)(5) are the initial contribution. The Defendant
conceded at ora) argument and in its brief that it withdrew amounts well in excess of its
initial contribution.®

The Defendant urges this Court to then apply subsection (f) to find that the
Defendant was entitled to withdraw monies other than the initial contribution from the
operating expense account upon tertpination of the agreement, Subsection (f) stipulates
that upon tenmination ali “Operating Expenses” and “other amouvnts” owing 1o ths
Manager and Tribe shall be distributed. The Defendant argues that even if subsection (¢)
did not permit it 1o withdraw ¢he monies in dispute, this subsection clearly does. The
Plaintiffs argue that this subsection does not reference the Operating Expense reserve
acount and that oply from this account was the Defendant entitled to withdraw monies,
The Court believes that the laiter argument, if accepted, would render subsection (f)
superflucus. It is apparent from subsection (f) that the Parties distinguished betweea the
recovery of the Defendant’s initial contribution to the Operation Expense reserve
aceount, covered by subsection (c), and the recovery of the remaining monies deposited
into the Operation Expense reserve account, covered by subsection (f). If the Court were
to conclude that the Defendant was only entitled to recover its inittal contribution, the
Court would be hard pressed to give meaning to subsection (f) that covers the remaining

balance of the operating expenses.

2 addition to » difference of opinion regarding the interpretation of the agresment regarding disbuzsementt
of the monies in this account 8t tennination, the Parties also appear (o dispute whether the Defendants made
an initial coniribution,
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The definition of “Operating Bxpenses” under Section 6.4(c)(4) includes those
expenses to be paid out of the “Operation Expense reserve account” and the Court
concludes that subsection (f) references the balance of the monies left in the Operation
Expense reserve account remaining after the Defendant is entitled to withdraw its initial
contribifiion. The Plaintiffs® argument, therefore, that the Defendant was not eatitled to
withdraw any monies from the Operation Expense reserve account except its initial
oclmtrlbuﬂOn must be rejected as contrary to the clear language of the Management
agrecment,

The Defendant argues that the contract clearly permitted it 1o withdiaw all the
monies it had coniributed 1o the account in dispute. The Plaintiffs contend that the
amounts withdrawn by the Defendant exceed that which was penmitted under the
Agreement. Unfortunately, the Agreement does not contain a goverming formula for
distribution of the monies in the Operation Expense reserve account upon termination of
the contract at term. Asiicle 11.2 appears to govern distributions only if the agreement is
terminated prior to term and is not applicable here. The Court cannot determine et this
stage that the Plaintiffs could prove no set of facts that would entitle them io recover from
the Defendant some of the montes it withdrew from the acceunt in dispute. Certainly, the
Plaintiffs* argument that the Defendant was not entitled to reimburse itself any of the
monies from that account upon termination must be rejected, but 2 dispute exists as to
whether the Defendant was entitled to withdraw all the amounds it did.

The Defendant argues that even if it withdrew monjes from the Operation
Expense account in excess of what it was allowed under the agreement the Plaintiffs’

failure to object to the audit disclosing said withdrawals forecloses its claims under Count
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Yof the complaint. This Court disagrees with this contention and finds that the Agreement
itself, at Article 21(a), provides that this Coust, and specifically a Special Judge of this
Court, shall have jurisdiction to resolve “any” dispute arising under the Management
Agreement. jhat Article does not contain a requirement that either party exhaust
remedies by contesting an auditor’s findings prior to invoking this Court's jurisdiction.
Although parties can contract away the right of judicial review of disputes arising in
contract, this intent must be cleax from the face of the document being construed, The
Article of the Agreement pertsining 1o arbitration, Article 24, at 24.9, does refer to
arbitration but only staws that minor disputes or disputes over which the federal courts
have determined have no jurisdiction shall be subject to arbitration, The instant dispute
does not appear 1o be governed by this section because it is not a minor dispute and
would cleariy be subject to this Court’s jurisdiction under Asticle 21(a). The Court
therefore finds that the Plaintiffs® failure to contest the audit disclosing the Defendant’s
withdrawal of the amounts in dispute does not deprive this Court of jurisdiction over
Count I of the Plaintiffs’ complaint,

THEREFORE, for the foregoing reasons it is hereby

ORDERED, ADJUDGED, AND DECREED that the Defendant js gramted
summary judgrent on Count [ of the Plaintiffs* complaint insofar ag it alleges that the
Defendant was not entitled to withdraw any monies from the Operation Expense acconnt
upon ten'nma:tlon, cxcept the Defendant’s initial contribution, but is denied insofar as it
alteges that the Defendant converted monies from the Operation Expense account in

excess of what is permitted under the Management agreement and it is further

Appx. 118



ORt)BRED, ADJUDGED, AND DECREED that the Defendant shalt have 14
days fiom this order to file a second amended answer including claims for recoupment
only, and not set-offs which are barred by the starute of limitations and it is further

ORDERED, ADJUDGED AND DECREED that the Parties shall complete
discovery in this case on or before October 18, 2003, dispositive motions shall be filed by
November 18, 2003, and this mattes shall be tried to the Court in January of 2004 fora
total of five days.

So ordetred this 28% day of April 2003,

arrest Mt incHun bk
Clerk of Courts

STAYE G $OUTH DATOTA
ROSESUD SIOUX TRIBAL COURT
m:ow CENTRY THAT 1 MAVE CAREFULLY EXARINED
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SUBREME CQURT,

OF THE -~ 2 T
ROSEBUD SIGUX TRIBE ...
| Tt
ROSEBUD SIOUX TRIBE, |
Plaintifff Appellant, | '
v 1 SUMMARY ORDER
{
BBC ENTERTAINMENT, INC., |
Defendant/Appellee. 1

Per-uriem, en bane (Chief Tustice Frank Pommersheim and Assoclate Justices Chatles
Abourezk, Leroy Greaves, Patrick Lee and Cheryl Thres Stars).

Puisuant to this Court’s memerandum opirion and ofder of July 20, 2006, the Résebud
Siaux. Tribe, .Plainﬁfﬁ‘Appellaﬁt, filed a motion for rehcaring and rehearing er bane. The motion
for reheaning and rehearing en bane was granted, but limited to.the sole issue of the appropriate
reitiedy for BBC Enteitainment In¢.’s, Defendﬁnﬂﬂppa’ﬂgﬁt, bieach of the management coftract
it regard to the funding of the Operating Expense Reserve (OER) account, Simultancous briefs.
were filed and Jural argument was heard on Sepiomber 18, 2006,

- Both'the briefs and oral argurment extensively. revis-ilecl what was previously presented fo
thiis Coust. Both ;sides marde repeated reference to audits, budgeis, and “understandings.”
Unfortunately, none of these audits, budgets, and “urﬁdenstandings” are pa:t ofthe mqord ini this
case. The end result was only to reinforce the necessity of the coniprehensive accounting
described in .our ;zarlier opinion.

A few clari ﬁcaﬁons are nevertheless timely. This Court fully understands #m‘l has found
that BBC Enterta-iﬁmont, [ne, never made any contribution to the QER from its own private, non-

casino funds or assets. Alfl contributions to the OER came from casino revenues and/or profits.
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The 'lhbn continually asserts that the cases of ULS, exrel. Bernard v, Casino Magic Corp.,
{Bernard Iy, 293 F.3d 419 (8" Cir. 2002); ang U.S' ex rel, Bernard v. Casino Magle Corp.
(Bernard I7), 384 F.3d 510 (8" Cir. 2004) require a finding that BBC is entitled to nothing, This
Court disagrees. .The Bernard c‘aé‘es involve s management contract that viis never approved by
NIGC and was thus void ab irftio and in tolo, This case is different. It involves a management
contract that was approved by NIGC and a modification that was not apptoved by NIGC, Only
part of the management contract is void — the modification of OER funding mechanism. The

more apprepriate case as notéd-in eur prior opiinim is Purnkiy Goaming v. Oglala Sioux Tribe,

164 F.3d 1092, 1095-96-(8" Cir. 2002), whick did no¢ forectose a potential unjust enmichment
claim,
TFor all the above-stated reasons, this Cowt’s previcus opinion is affinmed ai:d this case is

remanded for the “detailed accounting” deseribed therein.

IT IS SO ORDERED.
For-the Court;
Frank Pommersheim
Chief Justice
Dated October 2, 2006,
ATTEST:
. P ler )
£lerk of Couvts
STATE O SOUTHDAKOTA
RDSEL*\J:IWWPLM
RESERVATION . o | e CARZPULLY EXANIED
we e \io CoUpIRED THE ERE 40 T

HrUF - SNNE

oniGlUL NOW O FLE SER L ot copY OF THE
 {RYE AND GO F

o Tkt T oE aBVE 15, CORREC) COPY OF WHE TS
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PRELIMINARY STATEMENT

In this brief, the state court judge’s findings of fact will be referenced as “FOF”
and her conclusions of law as “COL.” References to the transcript of the hearing on
comity will be referenced in brackets as [“T”] followed by page and line numbers. The
Rosebud Sioux Tribe Law and Order Code will be referred to as “the RST Code.”

The Appellant Wesley Colombe, acting as personal representative for the Charles C.
Colombe Estate, will be referred to as “the Estate.”

JURISDICTIONAL STATEMENT

This is an appeal from a final judgment. Jurisdiction exists pursuant to SDCL
§15-26A-3(1).

LEGAL ISSUES TO BE DECIDED

1. Whether there was clear and convincing evidence that the Rosebud Sioux
Tribal Court judgment piercing the corporate veil of BBC complied with the laws,
ordinances and regulations of the Rosebud Sioux Tribe.

The state court judge ruled that clear and convincing evidence established that the
tribal court order complied with the laws of the Rosebud Sioux Tribe.

RST Code, §9-1-5(2)

RST Code, 84-2-8

SDCL §1-1-25

2. In deciding a question of comity, to what extent, if any, is a state court
authorized to review a tribal court’s ruling on a question of tribal law?

The state court judge ruled that in cases where the Chief and Associate Judges of
1



the Rosebud Sioux Tribal Court must be recused, the Tribe’s Constitution and Code
authorize the Chief Judge to appoint special judges to preside over such cases, without
obtaining Tribal Council approval of the appointment.

SDCL 8§1-1-25

Wells v. Wells, 451 Nw2d 402 (SD 1990)

Attorney’s Process and Investigation Services, Inc. v. Sac and Fox Tribe of
Mississippi in lowa, 609 F.3d 927, 943 (8" Cir. 2010)

3. Whether the Rosebud Sioux Tribal Court judgment that pierced the
corporate veil of BBC contravened the public policy of the State of South Dakota.

The state court judge ruled that the tribal court judgment piercing the corporate
veil of BBC did not contravene the public policy of South Dakota.

SDCL §1-1-25

State ex rel. Joseph v. Redwing, 429 N.W.2d 49, 50 (S.D.1988)

National Farmers’ Union Ins. Cos. v. Crow Tribe, 471 US 845, 856, 105 S.Ct.
2447 (1985)

STANDARD OF REVIEW

Although the Appellant Estate makes some vague references in its brief to Judge

Trandahl’s “clearly erroneous findings,” *

the Estate does not identify or specify any
particular finding of fact as being clearly erroneous or unsupported by evidence in the
record. Therefore, each of the trial court’s findings of fact should be deemed

unchallenged by the Appellant.

' See, for example, p. 27.



“Once the facts have been determined . . . , the application of a legal standard is a
question of law to be reviewed de novo.” State v. Wright, 2009 SD 61, { 26, 754 NW2d
56, 64. The question of whether clear and convincing evidence showed that the Rosebud
Sioux Tribal Court order complied with the laws of the Rosebud Sioux Tribe is therefore
a question of law to be decided de novo by this Court, as is the question of whether clear
and convincing evidence showed that the tribal court judgment did not contravene the
public policy of the State of South Dakota.

STATEMENT OF THE CASE AND THE FACTS

In the hearing on the comity question, the state trial court took judicial notice of
the facts and rulings in two federal cases in which Colombe had unsuccessfully
challenged the jurisdiction of the Rosebud Sioux Tribal Court to adjudicate the Tribe’s
action to pierce the corporate veil of BBC: Colombe v. Rosebud Sioux Tribe, 835 F.Supp.
2d 736 (D.S.D. 2011) and Colombe v. Rosebud Sioux Tribe, 747 F.3d 1020 (8th Cir.
2014).2 Therefore, those two federal opinions and the facts set forth therein are part of the
record in this case. Those opinions detail the long history of the litigation related to this
case, which, prior to coming before this Court, has been litigated in the Rosebud Sioux
Tribal Court, the Rosebud Sioux Tribe Supreme Court, the United States District Court
for the District of South Dakota, the United States Court of Appeals for the Eighth
Circuit, and now, the Sixth Judicial Circuit Court of South Dakota.

On October 16, 2007, in a breach of contract action involving a tribal casino

management contract, Special Judge B.J. Jones of the Rosebud Sioux Tribal Court ruled

? The Eighth Circuit opinion is contained in the Appellee-Tribe’s Appendix at Tab #B1.
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that BBC Entertainment, Inc. (“BBC”) had breached its contract with the Tribe when, in
the final hours of BBC’s casino management contract, Charles Colombe, BBC’s sole
owner and general manager of the Rosebud Casino, paid BBC $399,353.61 that belonged
to the Rosebud Sioux Tribe. Special Judge Jones granted the Rosebud Sioux Tribe a
money judgment against BBC in the amount of $399,353.61, plus interest in the amount
of $127,793.15. BBC did not appeal that judgment to the Rosebud Sioux Tribe Supreme
Court. [FOF 3; Colombe v. Rosebud Sioux Tribe, 835 F.Supp. 2d 736 (D.S.D. 2011) and
Colombe v. Rosebud Sioux Tribe, 747 F.3d 1020 (8" Cir. 2014).]

BBC did not pay any part of that judgment. On February 17, 2009, the Tribe filed
a civil complaint in the Rosebud Sioux Tribal Court against BBC, Wayne Boyd and
Charles Colombe. The Tribe sought an order to pierce BBC’s corporate veil and to hold
Boyd and Colombe personally liable for the money judgment against BBC. The
Honorable Sherman Marshall, Chief Judge of the Rosebud Sioux Tribal Court, presided
over the case. [FOF 4]. (Wayne Boyd was later dismissed from the lawsuit.) While the
Tribe’s action to pierce BBC’s corporate veil was still pending in the Rosebud tribal
court, Colombe filed an action in the United States District Court for the District of South
Dakota in which he named the Rosebud Sioux Tribe, the Rosebud Sioux Tribal Court,
and Chief Justice Sherman Marshall as defendants. In his federal lawsuit, Colombe
challenged the jurisdiction of the Rosebud tribal court and sought an injunction to prevent
the tribal court from adjudicating the Tribe’s lawsuit against him and BBC. [FOF §;
Colombe v. Rosebud Sioux Tribe, 835 F.Supp. 2d 736 (D.S.D. 2011) and Colombe v.

Rosebud Sioux Tribe, 747 F.3d 1020 (8" Cir. 2014).].



After Colombe made the Tribal Court and its Chief Justice named defendants in
his federal lawsuit, Chief Justice Marshall recused himself and the Associate Judges of
the Rosebud Tribal Court from presiding over the Tribal Court case. Pursuant to the
regular and longstanding practice of the Rosebud Sioux Tribal Court whenever the Chief
and Associate Judges of the court must be recused from a case, Chief Justice Marshall
appointed Patricia Meyers, an attorney admitted to the State Bar of South Dakota, as a
special judge of the Tribal Court to preside over the Tribe’s pierce the corporate veil
action. [FOF 9].

For at least twenty years, it has been a long-established and regular practice of the
Rosebud Sioux Tribal Court for the Chief Judge to appoint special judges, who are not
full-time salaried Associate Judges of the Tribal Court, to preside over a particular case
when the Chief Judge and Associate Judges must recuse themselves or are otherwise
unavailable to preside over a particular case, due to conflicts of interest or other good
cause; pursuant to this long-standing court practice, the Chief Judge does not seek or
require Tribal Council approval for his appointments of special judges. [FOF 21, 23;
testimony of Tribal Attorney Eric Antoine, T27:22-28:18].2

The governing body of the Tribe, the Rosebud Sioux Tribal Council, has long
been aware of this tribal court practice and every year, for many years, the Tribal Council

has implicitly approved of this practice when it approves the Tribal Court’s budget,

*Although the Estate, in its brief (p. 16), argues that the state court’s finding of fact that
the appointment of special judges by the Chief Judge without Tribal Council approval is a
longstanding tribal court practice is “contradicted” by tribal law, the Estate does not
challenge that finding of fact as clearly erroneous.
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which always contains a line item amount budgeted for money to pay appointed special
judges. [FOF 22; Testimony of Tribal Attorney Eric Antoine T32:24-33:13].

After Colombe filed his federal lawsuit and the tribal court Chief and Associate
Judges were recused from the tribal court case, the tribal court case proceeded. After
Colombe repeatedly failed or refused to abide by the tribal court’s discovery orders, the
Tribe filed a motion for summary judgment in the tribal court. Colombe and his counsel,
Mr. O.J. Seamans, received prior written notice that there would be a hearing on the
Tribe’s motion for summary judgment that would be held on March 13, 2012. They were
well aware of the fact that Chief Judge Marshall had recused himself and the court’s
Associate Judges and that a special judge would be presiding over the case. Colombe
appeared with his counsel, Mr. Seamans, at the hearing. [FOF 10]. Special Judge Patricia
Meyers, who had been appointed by Chief Judge Marshall, presided over the hearing.

At the March 13, 2012 tribal court hearing, Mr. Seamans made an oral motion to
recuse Special Judge Meyers from presiding over the hearing. Judge Meyers denied the
motion on the grounds that it was untimely, it was not made in writing, it was made
without prior notice to the Tribe, and it did not comply with tribal law. * [FOF 11; Order,
Tab #13, Appellant’s Brief]. The parties’ counsel then proceeded to argue the motion for

summary judgment.

*Rule 63(b) of the Tribe’s Rules of Civil Procedure provides that a party who moves for
the recusal of a judge must do so by means of a written motion.
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Judge Meyers granted the Tribe’s motion for summary judgment, which ruling
pierced the corporate veil of BBC and made Colombe personally liable for the judgment
against BBC Entertainment, Inc. [FOF 12].

The tribal court judge set out her reasoning and legal authority for her order in a
Memorandum Decision, dated April 19, 2012.° In her Memorandum Decision, Judge
Meyers related the history of Colombe’s obstructionist and dilatory tactics, including
Colombe’s repeated refusals to comply with the tribal court’s orders directing him to
respond to the Tribe’s discovery requests. Because the defendants had refused to comply
with any of the court’s orders directing them to answer discovery requests, the court
granted the Tribe’s motion to have all requests for admissions to be deemed admitted for
purposes of the Tribe’s motion for summary judgment. In the court’s Memorandum
Decision, the court cited legal authority setting forth the factors that must be considered
in an action to pierce a corporate veil, including the legal necessity of finding an element
of unfairness, injustice, fraud or other inequitable conduct as a prerequisite to piercing the
corporate veil. ° (Memorandum Decision, Page 6). The tribal court judge found that
Colombe had misappropriated corporate assets for his personal use by transferring BBC
money to his wife and to another business for his personal use and that Colombe had

disregarded the corporate identity and treated the corporation as his alter ego. The court

® The tribal court judge’s Memorandum Decision is in the Appellee-Tribe’s Appendix at
Tab #A1.

® The Estate asserts in its brief that none of the legal factors for determining whether to
pierce a corporate veil are referenced in Judge Meyers’ Order Granting Summary
Judgment. (P. 26) In fact, those factors, including a finding of fraud by Colombe, are
referenced and analyzed in Judge Meyers” Memorandum Decision. [Appendix Al].
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also found that Colombe had re-structured BBC during the course of the management
contract without approval from the National Indian Gaming Corporation or notice to the
Tribe, all in violation of the contract and federal law. The court found that Colombe then
falsely assured the Tribal Council that the Boyds were still owners of BBC, when in fact
Colombe had taken over as sole owner, in order to persuade the Tribe to continue the
management contract with BBC. The court found that those “facts demonstrated that the
Defendants utilized the corporate structure to conduct their own business, and that the
liability incurred in the underlying action arises from the fraud and injustice perpetrated
on the Tribe.” (Memorandum Decision, Page 10).

Colombe filed a notice of appeal of that order with the Rosebud Sioux Tribe
Supreme Court, but because he refused to file proof of financial responsibility, as
required by Rule 2 of Tribe’s Rules of Appellate Procedure, the Tribal Supreme Court
dismissed the appeal. [FOF 13].

On September 23, 2011, Judge Roberto Lange of the United States District Court
dismissed Colombe’s federal lawsuit challenging tribal court jurisdiction, basing his
ruling in large part on Colombe’s failure to exhaust tribal appellate court remedies.
[Colombe v. Rosebud Sioux Tribe, 835 F.Supp. 2d 736 (D.S.D., 2011); FOF 14].

Colombe appealed the district court’s ruling to the United States Court of Appeals
for the Eighth Circuit. That Court affirmed the district court’s dismissal of Colombe’s
complaint, again citing his failure to exhaust tribal court remedies. [Colombe v. Rosebud

Sioux Tribe, 747 F.3d 1020 (8" Cir. 2014); FOF 15].



On February 26, 2014, after Charles Colombe’s death, the Rosebud Sioux Tribe
filed a claim against the Estate for $527,146.76. That claim was based on the judgment
against Colombe that was issued by Special Judge of the Tribal Court Patricia Meyers on
April 19, 2012. On March 13, 2014, Wes Colombe, the personal representative of the
Estate, filed a Notice of Disallowance of Claim of Rosebud Sioux Tribe stating that the
claim was disallowed because the Tribe could not make the required showing for comity
under SDCL 81-1-25.

A hearing on the comity question was held in the state circuit court on January 8,
2015. The Estate argued that the tribal court order should not be granted comity because
it had not been issued in compliance with the laws of the Rosebud Sioux Tribe. The
Estate claimed that Judge Meyers had no authority to act as a judge because her
appointment as a special judge of the tribal court had not been approved by Tribal
Council, which the Estate claimed was required by 8§9-1-5 of the RST Code. Judge
Trandahl took documentary evidence and heard witness testimony. The Tribe presented
testimony from its in-house attorney, Eric Antoine, who testified that the Chief Judge,
with the knowledge and approval of the Tribal Council, had been appointing special
judges for more than twenty years and Tribal Council had never required Council
approval for such appointments. [FOF 21, 23; T27:22-28:18]. The Tribe’s in-house
counsel also testified that the Tribal Court and Tribal Council interpreted §9-1-5 of the
Tribe’s Law and Order Code, which requires Council approval for the Chief Judge and
full-time salaried Associate Judges of the tribal court, as not applying to special judges

who are appointed by the Chief Judge to preside over one case. He testified that the Tribe



has long viewed the Chief Judge’s authority to appoint special judges as deriving from
the Tribe’s Constitution, which gives the Chief Judge authority to establish court
practices and procedures that he deems necessary for the effective functioning of the
tribal court. [T29:23-31:4; 41:9-45:9].

Based on the evidence presented in the hearing, the Court made findings of fact
and conclusions of law dated July 22, 2015. [Appellant’s Brief, Tab 3]. The trial court
found that the appointment of special judges by the Chief Judge was a long-established
court practice, permitted and authorized by tribal law, and that practice was a tribal
custom and usage of the Tribe and the tribal court. The court ruled that Judge Meyers was
fully authorized to act as a judge of the tribal court and to enter the order at issue. On
August 13, 2015, Judge Trandahl signed an order that granted comity to the Rosebud
Sioux Tribal Court order which pierced the corporate veil of BBC and held Charles
Colombe personally liable for a judgment to the Rosebud Sioux Tribe in the amount of
$399,353.61, plus interest in the amount of $127,793.15.

Wesley Colombe, as personal representative for the Charles C. Colombe Estate
(“the Estate™), appeals the Order Granting Comity signed by the Honorable Kathleen
Trandahl on August 13, 2015.

ARGUMENT
I
Clear and Convincing Evidence Showed that the Rosebud Sioux Tribal

Court Judgment That Pierced the Corporate Veil of BBC Complied with the
Laws, Ordinances and Regulations of the Rosebud Sioux Tribe
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A.
In a Case Where the Chief and Associate Judges of the Tribal Court Must Be
Recused, 89-1-5(2) of the Rosebud Sioux Tribe’s Law and Order Code Does Not

Require the Chief Judge to Seek Tribal Council Approval for the Appointment of
a Special Judge

It is settled law in this state that tribal court orders should be recognized in state
courts under the principle of comity (State ex rel. Joseph v. Redwing, 429 N.W.2d 49, 50
(S.D.1988)), provided that the party seeking recognition of the tribal court order first
establishes that the tribal court order complies with the requirements of SDCL §1-1-25.

Mexican v. Circle Bear, 370 NW2d 737 (SD 1985).

In her findings of fact and conclusions of law, Judge Trandahl found and ruled
that clear and convincing evidence established that the tribal court order met each of the
five conditions for comity that are required by SDCL 8§1-1-25(1): (1) the tribal court had
jurisdiction over the subject matter and the parties, (2) the order was not fraudulently
obtained, (3) the order was obtained by a process that assures the requisites of an
impartial administration of justice including but not limited to due notice and a hearing;
(4) the order or judgment complied with the laws, ordinances and regulations of the tribe,

and (5) the judgment did not contravene the public policy of the State of South Dakota.

In this appeal, the Estate of Charles Colombe argues that the state court erred in
ruling that there was clear and convincing evidence that Judge Meyers’ order complied
with the laws of the Rosebud Sioux Tribe. The Estate claims that the tribal court order
was issued by a judge who had no lawful authority to act as a judge because her

appointment as a special judge was not approved by the Rosebud Tribal Council. The
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Estate argues that 89-1-5(2) of the Tribe’s Law and Order Code, which requires Tribal
Council approval for the appointment of full-time Associate and Chief Judges of the
Tribal Court also applies to special judges, who are not mentioned in the statute or
anywhere else in the Tribe’s Code. The Tribe submits that §9-1-5(2) of the Tribe’s Law
and Order Code, which requires Tribal Council approval of Chief and Associate Judges,
is not applicable for the appointment of special judges, and that the appointment of
special judges without Council approval is a lawful court practice, established by the
Chief Judge pursuant to the powers provided to the Chief Judge by the Tribe’s
Constitution and the RST Code.

To the limited degree that a state court may conduct a review of the meaning of
tribal statutes (see: Point B, herein), there is ample support in the record and in the laws
of the Tribe to show that the appointment of Judge Meyers as a special judge fully
complied with the laws and established court practices of the Rosebud Sioux Tribe.

Section 9-1-5(2) of the Tribe’s Law and Order Code, provides, in relevant part:

(2 There shall be appointed to the Tribal Court one (1) Chief Justice and two
(2) or more Associate Judges as the Judiciary Committee and the tribal
Council see fit.

(a) To be eligible to hold the office of Chief Judge or Associate Judge, a
Person

1. Must be at least 30 years of age and not more than 70 years of
age.

2. Must be of high moral character and integrity.

3. Must have a high school education or equivalent and be capable
of preparing the papers and reports incident to the office of Judge.
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4. Must be physically capable of carrying out the duties of the
office.

5. A member of the Rosebud Sioux Tribe shall be given
preference.

6. At least one (1) Associate Judge shall be bilingual in English
and Lakota.

* *x * *

(© All Tribal Court Judges shall be selected by the Judiciary
Committee and recommended to the Tribal Council for approval.
Appointments of Tribal Judges shall be for a probationary period
of one (1) year during which time such appointment can be
terminated by written notice from the Judiciary Committee of the
Tribal Council. Following the one (1) year probationary period,
Tribal Judges shall be appointed for a term of two (2) years.

In its brief, the Estate concedes that the Chief Judge of the tribal court has the
lawful authority to appoint special judges. ’ But it argues that under §9-1-5(2)(c), special
tribal court judges who are appointed by the Chief Judge must be approved by the Tribal
Council. The Estate contends that because the Tribal Council did not approve the
appointment of Judge Meyers, Chief Judge Marshall’s appointment of her was a violation

of tribal law and she had no lawful authority to issue this or any judicial order.

The Estate’s reading of that statute is incorrect, because it isolates and takes out of
context the words “All Tribal Court judges” in §9-1-5(2)(c) in order to expand the
meaning of the statute to require Tribal Council approval for special judges who are

appointed to preside over one case, when the statute, read in its entirety, is only intended

7 “Colombe has never contended that Special Judges cannot be appointed. . . . There is no
dispute that special judges can be appointed.” P. 15, Appellant’s brief.
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to apply to full-time, salaried judges of the tribal court—the Chief Judge and the
Associate Judges. “Statutes and court rules must be construed in their entirety.”
Discovery Bank v. Stanley, 757 NW2d 756, 762, 2008 SD 111 (citation omitted). That
statute, which expressly refers only to Chief and Associate Judges, read in its entirety,
clearly was not intended to apply to special judges who are appointed to preside over one

particular case.

In its findings, the state court found that that the appointment of special judges by
the Chief Judge, without seeking Tribal Council approval, is a long-established practice
of the Tribal Court that has been regularly used for at least the past twenty years
whenever it was necessary to recuse the Chief and Associate Judges of the tribal court
from a particular case. [FOF 21]. This court practice is known to, and implicitly approved
by, the Tribal Council every year when it approves the annual court budget, which every
year includes a line item for the payment of special judges. The state court correctly
concluded that this practice of appointing special judges to preside over a particular case,
without seeking Tribal Council approval, was authorized by the Tribe’s Constitution and

by the Tribe’s Law and Order Code.

Article XI of the Rosebud Sioux Tribe Constitution and Bylaws, 84, as amended

in 2007, provides that:

The Chief Judge shall promulgate rules of pleadings, practice, and
procedures applicable to any and all proceedings of the tribal court,
consistent with the provisions of this Constitution and requirements of
federal law. ***
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Here, the appointment of special judges when the Chief and Associate Judges
must be recused from a particular case is a rule of practice and court procedure
promulgated by the Chief Justice that is authorized by 84, Article X1 of the Tribe’s

Constitution.

Furthermore, the Chief Judge’s authority to appoint special judges also is found in
Article XI, section 2 of the Tribe’s Constitution, which authorizes the Chief Judge to
create staff positions in the tribal court that he deems necessary for the effective

functioning of the court.

Moreover, 84-2-8 of the Tribe’s Law and Order Code mandates that any matter
not expressly covered by applicable tribal or federal laws shall be decided according to

the customs and usages of the Tribe.

Judge Trandahl, recognizing that neither the Tribe’s Constitution or its Code
expressly covers the appointment of special judges, made a finding of fact that the Chief
Judge’s appointment of special judges without Council approval is a tribal custom and
usage of the Tribe and its court. Based on that finding of fact, the state court concluded
that in addition to the Chief Judge’s Constitutional authority to appoint special judges
without requiring Council approval, that authority is further supported by 84-2-8 of the
RST Code, in that, not being expressly covered in the RST Code or Constitution, the
appointment of special judges by the Chief Judge is an established custom and usage of

the Tribe and its court.
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For all those reasons, as the state court correctly concluded, the Chief Judge of the
tribal court had authority from the Tribe’s Constitution and its Code to appoint Judge
Meyers as a special tribal court judge and that Special Judge Meyers had full
jurisdictional authority to preside over and adjudicate the Tribe’s action to collect BBC’s

judgment from Colombe. [COL 3 and 4].

B.
In Deciding a Question of Comity, the State Court Shall Inquire Into the

Jurisdictional Basis of the Tribal Court’s Order, But the State Court Has No

Lawful Authority to Review a Tribal Court’s Interpretation of Tribal Laws

At its core, the question of whether tribal law authorizes the Chief Judge to
appoint special judges without seeking Tribal Council approval involves a question of
statutory meaning: does 8§9-1-5(2) of the Tribe’s Law and Order Code, which requires

Tribal Council approval for the Chief Judge and Associate Judges, also require Council

approval for the appointment of special judges?

This raises a fundamental question of federal Indian law: in deciding a question of
comity, to what extent, if any, is a state court authorized to review a tribal court’s ruling

on a matter of tribal law?

The Estate contends that SDCL 81-1-25, which requires clear and convincing
evidence that a tribal court order complied with the laws of the tribe, gives the state Court
the lawful authority to conduct a free ranging de novo review of, not only the final tribal
court judgement for which comity is sought, but of every ruling and every decision made
in the course of the litigation by the tribal court judge. Thus, the Estate urges this Court

to decide that Judge Meyers misinterpreted a rule of tribal civil procedure in denying a
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motion to recuse her. Here, the Estate would have this Court rule on a question of pure
tribal law to determine whether the tribal court correctly understood and applied tribal
statutes and tribal constitutional provisions. The Estate contends that this Court has a
lawful duty to “double check” any and all rulings by a tribal court when a party seeks
comity for a tribal court judgment, and if the state court disagrees with a tribal judge’s
decision, on a matter of tribal law, then the state court should refuse to grant comity to

the tribal court order.

In so doing, the Estate is asking this Court to violate settled principles of federal
law involving tribal sovereignty. Neither this Court or any state court, nor any federal
court, has any authority to review a tribal court’s interpretation or application of tribal
law. “The rule is clear that federal courts do not conduct de novo review over tribal court
rulings under tribal law.” Attorney’s Process and Investigation Services, Inc. v. Sac and

Fox Tribe of Mississippi in lowa, 609 F.3d 927, 943 (8" Cir. 2010)(citations omitted).

The Supreme Court has repeatedly recognized the United States is committed to
“a policy of supporting tribal self-government and self-determination.” National
Farmers’ Union Ins. Cos. v. Crow Tribe, 471 US 845, 856, 105 S.Ct. 2447 (1985).
Consistent with that policy, the Supreme Court has determined that “tribal courts are best
qualified to interpret and apply tribal law.” lowa Mutual Ins. Co. v. LaPlante, 480 US 9,
16, 107 S.Ct. 971 (1986). Thus, federal courts must “defer to the tribal courts’
interpretation of tribal law.” City of Timber Lake v. Cheyenne River Sioux Tribe, 10 F.3d
554, 559 (8th Cir. 1993). The Eighth Circuit Court of Appeals has recognized “the rule

that federal courts may not re-adjudicate questions—whether of federal, state, or tribal
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law—already resolved in tribal court absent a finding that the tribal court lacked
jurisdiction or that its judgment be denied comity for some other valid reason.”

Attorney’s Process and Investigation Services, Inc. v. Sac and Fox Tribe of Mississippi in

lowa, 609 F.3d 927, 942 (8" Cir. 2010)(Citations omitted).

If federal courts do not have lawful authority to review a tribal court decision
involving a matter of tribal law, because of tribal sovereignty, then surely neither do state

courts.

The Estate contends that Wells v. Wells, 451 NW2d 402 (SD 1990) directs state
courts to conduct a de novo review to “double check” any and all decisions made in the
tribal court, irrespective of whether those decisions were based on tribal law, and that that
case “explicitly states that it is a circuit court’s job to review the decision of a tribal
judge.” (P. 28). That is true only insofar as Wells directs a circuit court to review the
jurisdictional basis of the tribal court’s order, to determine whether the tribal court had
subject matter and personal jurisdiction over the parties. “[B]efore a court is bound by the
judgment rendered in another State, it may inquire into the jurisdictional basis of the
foreign court’s decree.” Wells, at 404 (citation omitted). Wells does not direct or allow a
state court to review the tribal court’s decision on the merits, and it especially does not
direct or allow a state court to review the merits of tribal court’s decision on a matter of
tribal law. The Wells case focused on a question of whether the tribal court had personal
jurisdiction over one of the parties, since he had not been personally served. There was
no express ruling on that question by the tribal court. Therefore, this Court looked to

tribal law to determine whether the tribal court had jurisdiction over the parties and
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concluded it did not. The Wells decision stands for the proposition that when deciding
questions of comity, it is necessary and proper that the state court should inquire as to
whether the tribal court had personal and subject matter jurisdiction. But Wells does not
stand for the proposition that state courts have any authority to review a tribal court’s

rulings to determine whether a tribal court correctly interpreted or applied tribal law.

Wells v. Wells recognizes the state court’s duty to make a de novo review of a
tribal court’s personal and subject matter jurisdiction, but it does not authorize a state
court to infringe on the federally recognized sovereignty of an Indian tribe by conducting
a de novo review of a tribal court’s rulings on matters of tribal law.

Whatever authority a state court may have to determine whether a tribal court
order complied with the laws of the tribe, if the question involves interpretation of a tribal
constitution or a tribe’s statutes, then the scope of such authority is very limited. At most,
the scope of that authority should not extend beyond a determination by the state court
that the tribal court order had a rational basis in law—not whether the state court would
have interpreted tribal law in the same way the tribal court did. If the state court were to
review the merits of the tribal court’s decision to determine whether the tribal court
correctly interpreted and applied tribal law, then such state action would seriously
infringe on the right of reservation Indians to make their own laws and be ruled by them.
See: Williams v. Lee, 358 US 217, 79 S.Ct. 269 (1959).

In determining whether the judgment in question complied with tribal law, the
focus should properly be on the legal process by which the court arrived at the judgment,

not on a de novo re-litigation by the state court of facts or legal rulings already decided
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by the tribal court. This Court’s review to determine whether the tribal court judgment
complied with tribal law should be a limited review and should be exercised with great
caution, giving due deference to the legal conclusions of the tribal court on matters of
tribal law, so as not to interfere with or undermine the authority and integrity of tribal

courts, which are a fundamental component of tribal sovereignty and self-government.

Particularly in this case, this is only equitable in view of the fact that Colombe
could have appealed the question he now raises in the state Court-whether 89-1-5(2) of
the Tribe’s Code requires Council approval for special judges— to the court most suited to
decide that question: the Rosebud Sioux Tribe Supreme Court. But he chose not do so.
Having declined that opportunity to appeal to the tribal appellate court, and having failed
to exhaust tribal appellate remedies, he should not now be permitted to have a state court

review this question of tribal law. See: Gesinger v. Gesinger, 531 NW2d 17 (SD 1995).

With those considerations in mind, the state trial court’s ruling that the tribal
court’s summary judgment order complied with the laws of the Rosebud Sioux Tribe is

fully supported by the record.

The Chief Judge’s appointment of Judge Meyers as a Special Judge was a lawful
act which did not require Tribal Council approval. As discussed above, the Chief Judge’s
authority for such action is found in the Tribe’s Constitution and Code, which give the
Chief Judge authority to establish court practices and procedures that he deems to be
necessary for the efficient functioning of the tribal court and to create court staff

positions.

20



In passing, the Estate asserts that the Tribe’s Rules of Appellate Procedure, which
have nothing to do with this case, should be declared null and void by this Court. That
claim, which was not raised in the state trial court, lacks any support in the record and is

devoid of any legal merit.

Clearing and convincing evidence showed that Special Judge Meyers’ order was a

lawful order of the Rosebud Sioux Tribal Court.

The Tribal Court Judgment that Pierced the Corporate Veil of BBC Does
Not Contravene the Public Policy of South Dakota

The Estate argues that Judge Meyers’ order somehow contravenes the public
policy of South Dakota because, it asserts, the 2007 tribal court breach of contract case
involving BBC (which is not at issue in this case) was wrongly decided by the tribal
Supreme Court. In so doing, the Estate is simply trying to re-litigate the original contract
dispute case against BBC and is asking this Court to effectively nullify the tribal court’s
decision. Essentially, the Estate claims that the tribal court judgement to pierce the
corporate veil of BBC contravened the public policy of the State because the tribal court
ruled against Colombe. That claim is without any merit. Both cases in tribal court, the
breach of contract action against BBC and the pierce the corporate veil action, were fully
litigated in the tribal court, before qualified judges who are members of the State Bar,
with Colombe aggressively defending against the Tribe’s claims, through counsel of his
choice, in tribal trial and appellate courts, as well as in federal courts. There is no public

policy that is contravened by Colombe and his estate being held responsible for his
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actions that deprived his tribe of approximately 400 thousand dollars in violation of a

contract that he made and agreed to honor.

In fact, the contrary is true. It is the stated public policy of the United States and
the State of South Dakota to respect and support the sovereignty of Indian tribes and the
integrity of their tribal courts. National Farmers’ Union Ins. Cos. v. Crow Tribe, 471 US
845, 856, 105 S.Ct. 2447 (1985); lowa Mutual Ins. Co. v. LaPlante, 480 US 9, 16, 107
S.Ct. 971 (1986); State ex rel. Joseph v. Redwing, 429 N.W.2d 49, 50 (S.D.1988));
Mexican v. Circle Bear, 370 NW2d 737 (SD 1985). SDCL 81-1-25 is actually a
codification of the State’s policy supporting tribal sovereignty and the State’s
commitment to supporting the integrity of tribal courts.

There is nothing about the Rosebud Sioux Tribe’s legal efforts to collect some of
the money that Charles Colombe unlawfully took from it that would contravene the
public policy of the State of South Dakota. On the contrary, for the state court to grant
comity to a lawful tribal court order is entirely consistent with South Dakota’s recognized

public commitment to support and respect tribal self-government and tribal courts.

CONCLUSION

This Court should affirm the circuit court judge’s order granting comity to the

judgment of the Rosebud Sioux Tribal Court.

REQUEST FOR ORAL ARGUMENT

The Appellee requests the opportunity to present oral argument to this Court.
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Dated this 13" day of January, 2016.

Respectfully Submitted,

By: /s/Danal.Hanna
Dana L. Hanna
Hanna Law Office, P.C.
P.O. Box 3080
Rapid City, SD 57709
T: (605) 791-1832
dhanna@midconetwork.com
Attorney for the Rosebud Sioux Tribe
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ROSERUD SIOUX TRIBE
IN TRIBAL COURT
ROSEBUD SIOUX TRIBE CASE NO: CIV 09-069
Plaintitf.
vE: MEMORANDUM DECISION

BBC ENTERTAINMENT, INC., CHARLES
COLOMBE, WAYNE BOYD, and JOHN BOYD

Defendants.
FROCEDURAL HISTORY

On or about June 14, 1994, the Rosebud Sioux Tribe entered into n manogemen: agreement

with BEC Enterteinment, Inc.,.a Minnesota corporation owned in part by Charles Colombe, John

Boyd and Wayne Bovd - all earolled members of the Rosebud Sioux Tribe - to manage its gaming

operalions. The underlying complaint filed in the Tribal Court alleged that BBC Entertainment

committed a wide array of actions that resuited in a breach of the parties’ agreement. After a trial

on the merits, the Tribal Cowrt granted a judgment against BBC Entertainment in the amount of

$399,352.61 plus interest for a total of $127,793.15.
Unbekaownst 1o the Tribe, during the course of the litigation the Secretary of State revoked

BBC's Articles of Incorporation on November 6, 2006, based upon their failure to file an annual

report, Accordingly on February 17, 2009, the Tribe commenced this action against the Defendants
secking to pierce the corporate vell of BEC Entertainment to obtain the judgment ordered in the
underlying casc.

On or about March 24%, 2009, the Tribe requested answers to its Interrogataries, Reguests




Rosebud Sioux Tribe v. BBC Emenainment. [n e1al
‘Case Ma: Civ 00069
bMMemorondum Decistan

for Production of Documents and Requests for Admissions from each Defendant. All Defendants
were placed on notice that they must respond within thirty (30) days: MNone of the Defendants
responded to the discovery requests nor sought 4 Protection Order from this Court, and so, on April
29", 2010, the Tribe ré-served Defendants with an identical discovery request. Again, the
Diefendants were informed they must respond within thirty (30) days. Defendants failed to respond.
O My 4, 2009, the Tribe filed 2 Motion 1o Compel Discovery, binl received no response from the
Defendants.

All discovery requests were temporarily set pside while the parties argued various Motions
to Dismiss filed by the Defendants. Finally, on April 26, 2010, the Court issued an Onder Denying
Defendants Motions 1o Disiniss. Dased tsews. e Tiibe fed aoutber Modon o Compei
Discovery on July 16, 2010. Defendant Columbe filed his Motion in Opposition to Compel
Dascovery on September 9, 20100 A heanng was conducted on December 13, 2010 and the Court

Ordered that the Defendants respond to written discovery by January 22, 201 1, Defendants” artorney

requested leave to withdraw, becanse Defendoms refused to respond tot he Trbe's discovery
requests, To date, the Tribe still has not received responses from any of the Defepdants and no
Protecuve Order hes boen ssued by this Cowe.
STANDARD OF REVIEW
It is well established that & Motion for Summary Judgment should be granted only “if the
pleadings, depositions, Answers 1o Interrogatories and Admissions on file, together with the

Affidavies, il any, show that there is no penuine issue as to any material fact and that the moviog

party is entitled to judgment as a matter of law." Celotex Corp. v, Catreqt, 477 1.8, 317, 222.323

. . N
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Memorandum Dectiion

(1986): Dopa Corp. v, Belveders Intermational log.. 950 F.2d 1555 (Fed. Cir. 1991, Only disputes
over facts that might affect the outcome of the case under th poverning substantive law will properly
préciude summary judgment.  Anderson v, Liberty Lobby, Ine., 477 LLS. 242, 248 (1986).

"One of the principal purposes of the summary judgment rule is to iselate and dispose of
factually unsupported claims and defenses. ™ Apderson, 477 U.S. a1 249-50. See also Bowlin v,
Mamtagez. 446 F.3d §17, 819 (8" Cir. 2006) Rule 56 directs the Court 1o determine “whether there
is a need for trial — whether, in other words, there are any genuine foctual issues that property can
be resolved only by a finder of fact because they may reasonably be resolved in favor of either party.”

Anderson, 477 LS, at 250, “[This standard provides that the mere existence of some alleged

factual dispute botwieeh the partios will ot defeat on atherwise propenty sipparted Motion G
Summary Judgment: the requirement is that there be o genuine issue of maererial foct,™ 1d, At 247,

In analyzing whether there is a genuine isswe of material fact, all facts and inferences drawn
from the facts must be viewed in the light most favorable to the nonmoving party. The burden is on
the moving party o establish the absence of genuine issues of material fact and “a complete filure

of poof concerning an essential element of le nonmoving party's case necessarily renders all other
fpct inumaterial,”  Celotes Corp, 477 ULE: an 323, I the movain et s burden, then the nons
mioving party must provide the Count with specific facts demonstrating a genuine issue for trief in
ardsr to survive summary judgment, Id. At 323

LY51

i, REQUESTS FOR ADMISSION.

An initial matter for determination by the Court 15 whether the Tribe's Requests for

S .
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Miemorandum Decisxn

Admissions should be deemed admined. as the Tribe requesix. The Tribe hases its reques! on the
grounds that the Defendants failed o respond to the Requests for Admission within the timer period
preseribed b Rule 26(f) of the Rosebud Sious Tribe's Rules of Civil Procedure thet provides as
follows:

i 2 party fails 10 respond or appezr for discovery as provided in these

rules, the opposing party may move the Coun for an Order to Compel

the non-performing pany to perform. The Coun may award costs or

atiomey fees w the non-defauhing pany for the necessity of brining

the matter before the Court. If a party fails 1o perform after being

ordered 1o do so by the Court, the Courl may upen motion and

notice order that a certain fact, claim, or defense be decned

established or strike part of a claim or defense or dismiss the action
or render a judgment by default against the non complying party in

am aggravaled case.
Emphasic added,

In fact. the evidence demonsirates that the Defendonts have indeed failed 1o respond in any
fashion to the Tribe's discovery requests. A panty’s failure 10 respond to 3 Request for Admissions
may result in material foct being deemed admitted and subject the party to an adverse grant of
summary jodgment. See Carney v, Internal Revenue Service, 238 F, 3d 413, 417418 (5" Cir. 2001):

Adventis, Ine. v. Consol, Property Holdings, Ine., 124 Fed. Appx. 169, 173 (4" ir. 2005): Langer v,
Menasch Life Ins, Co., 966 F.2d 746, 800 (3% Cir. 1992). In this cate, the Defendants have whally
ignored the Tribe's discovery requests on three (3) separate occasions. Further, the Defendants have
determined there was 00 need 1o comply with the Court's December 13, 2010 Order. Under these
circumsiances, the Coun concludes that it is appropriate 10 deem the unanswered requests admitted
for the purpose of the Tribe's Motion for Summary Judgment.

iL. MOTION FOR SUMMARY JUDGMENT,

o .. S
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A firmly emtrenched doctrine in corpornte society is the concept thm o corporation is
comsidered a legal entity separate and distinct from its ollwcers. directors, and shareholders unts] there
i sufficient reason to the controry. 18 Am, Jur.2dCorporarions §43 (1985 ) Mobridge Community
Industries v, Toure, 273 N.W.2d 128, 132 (5.D. 1978); Farmers Feed and Seed v. Magoum
Enlemprises. 344 N.W.2d 699, 702 (S.D. 1984y Ethan Dairy Products . Austin, 448 N.W.ed 266,
230(5.D. 1989); Bazstz v_ Amow Bar, 452 N'W.2d 138, 141 (S.D. 1990).

This case deals with piercing the corporate veil, and because the doctrine is o matter of state
law or tribal law if precedent exists, this Coun has utilized coses determined by the Cowts of the
State of South Dekote os guldance in making its determination. The principal exception io the
limited limbility: xule 1 the doctrine of “piecing the corporme veil™ This doctrine it equitable in
nature ond & used by the couns o disregard the distinction between 2 corporation and its
shareholders to prevent fraud or injustice. See 18 C 1.5, Corporations § 108t 277-78. The genersl
rule which has emerged is that a corporation will be looked upon as a legal entity scparate and
distinet from its shareholders, officers and directors unless and until sufficient reason 1o the contrary
appears, but when the notion of a legal entity is used to defeat public convenience, justify wrong,
protect froud, or defend crime, then sulficiont reason will exist 1o plerce the corporate veil. 18 0.1 8,
Corparations § 9.

In deciding whether the corporste viel will be pierced, counts recognize that “each case is sui
genens and most be decided i accondance with its own underlying facts™ Mobrdse, 273 N.W.2d

at 132 {grating Brown Brothers Equipment Co. v. State, 51 Mich. App. 448, 215 N.W.2d 591, 583
(1974)).

>
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Legal precedent has established o number of factors that might justify plercing the corporate
weil: {13 was there such unity of interest and ownership that the separate personalities of the
corpotation and its shareholders, officers, or directors are indistinet or non-existent; and (2} would
adherence ta the fiction of scparule corpuraie existence sunction fravd, promete injustice or
inequitable consequences or lead 1o an evasion of legal obligations? See N.L.R.B. v. Greater Kansas
City Roofing, 7 F3d 1047, 1052 (10™ Cir. 1993); Chergosky v. Crosstown Bell, Inc. 454 N.W.2d
654,658 (Minn. App. 19900 ALMAC, Inc. v. RTH Developrnent, Inc,, 361 N.W.2d 318, 922 (Minn.
App. 1936,

The "separale identity” prong is meant to determine whether the stockholder and the
enmnratinn have maintainad sppnrre identities, The following four factory are uead by the couns
to determine whether the first prong is satisfied: (1) undercapitalization; (2) failure 1o observe
corparate formalities; (3) absence of corporate records, and {4) payment by the corporation of
individual obligations. 1f these tactors are present insuflicient number andfor degree, the first prong
is met and the court will then consider the second prong.

Under the frand, injustice or evasion of obligations prong of the test the count asks whether
there s ndaguate justification tooanvoke the equitable power of the court,  An element of unfaimess,
injustice, fraud, or other inequitable conduct is required as a prerequisite to piercing the corporate
vell. The showing of inequity necessary must flow from the misuse of the corporate form. The mere
fact that o corporation breaches a contract does not mean that the individual shareholders of the
corporation shouid personally be liable. To the contrary, the corporate form of doing business is

Iypically selected precisely so that the individual shoreholders will not be lioble. It s only when the
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shareholders disregard the separateness of the corporate identity and when that act of diwregard
causes the injustice of inoguity of constinues fraud that the corporaie veil may be plerced. Gregier
Kansas City Roofing, 2F.3d a1 1052-1053. The following two (actors are considered by the courts
in determining whether the second prong has been satisfied: (1) fraudulent misrepresentation by
corporate directors; ;(2) use of the corparation 1o promote fraud, njustice, ar iillcgalitiﬁ.

Implicit in the first prong of the test ia the ides that the person or persons whom the plaintiff
wishes 10 hold individually liable must have exercised such control over the corporation that the
notion of a separate legal identity no longer exisis. In other words, the corporazion musi have been
used as the mere alter cgo or instrumentality though which the defendant was conducting their
prreonal businessy.  The contred ohick = necessacy b that which b normally cxorissd by e
shareholders, officers, or direciors of a corporation and must be distinguished from the type of
control which may be exercised by & corporate manager or employee who merely acts a5 an agent
of the corparation. Thus, a threshold requirement is that the plaintiff must establish that the person
which they seek to hold individually liable was in fact o corporate shareholder, officer, or director
or similar corporate representative, such that the person could exercise the type of control over the
arparation negessry to satisfy the first prong. In this case, the evidence conclusively dempnstontes
that Defendants Charles Colombe, John Boyd and Wade Boyd served &5 the dominant and only
sharcholders and directors of BBC from its inception to its dissolution.

A.  The Separate Corporate Identity Prong.

i Undercapitalization. “Shareholders must equip a corporation with a ressonsbis

amount of capital for the nature of the business involved.” See Mobridee, 273 N.W.2d at 132-33

4
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(" An obvious insdequacy of capital, measured by the nature and magnitude of the corporation’s
undertaking, i an important factor in derying directors and controlling shareholders the corporate
defense of limited liability.") Curtis v. Feurhelm, 335 N.W.2d at 576 (Shareholders who equip
corporation with o reasonable amount of capital have assumed sppropriste proprietary risk for the
nature of the business involved, and the law has not required more.) In this case, Defendant
Columbe was giestioning the Boyd's ability 1o financiully coniribuie to the corposation within a few
monthe of its incorporation. Indeed, the Boyds® ownership was purporiedly terminated, because of
their failure to financially contribute to the venture, Accordingly, the Ploanufl has pressnted
evidence demonstrating that the Defendants' amount of contribution was inadegquate for the
nnaration of the business.

x Failure to Observe Corporate Formalities. When corporate owners, by their own acis,
show that they have ignored the corporate entity. the courts may do likewise.: Annot. Disregarding
Corporate Enriry, 46 AL.R.3d 428 (1972). The evidence in the record demonsirates that the
preparation of minutes was sporadic at best, only one shoreholder would attend meetings, and
Defendant Columbe had informed the Tribe that he is the only shareholder of the corporation despite
cvidence demonstrating that the interests of the other shareholders were never legally terminated.
Of course, the most telling evidence is the fact that the corporation was pdminisiratively dissolved
for failing to observe corpotate formalities.

i Commingling of Personal Funds with Corporate Funds, Evidence prasented by the
Tribe demonstrated that BBC would transfer corporate funds to Defendant Columbe’s Wife and

husiness Western Events for personal use.
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4. Misspproprinte of Corporate Assets for Personal Use. Again, the evidence shows that
BBC wanslerred moncy 10 Defendant Columbe’s Wife and business Western Events for personal
use.

Based on the foregoing, the Tribe has satisfied the first prong of the test because it has
ireaied the corporaiion as their alter ego.

B. The Frand, Injustice, or Inequitable Consequences Prong,

As this Count has stated, the piercing doctrine I8 on equitable remedy. Therefore, the party
seeking to pieroe the conporate vl must demonstrate that there has been a substantial disregard for
e Se sl v g sie idenlity, wd deal ivere s some muerial equitabie reason for the Court to hold
the shareholder, officer or director personally Jinble. Further, the individual who is sought to be
charged personally with corporate liability must have shared in the mocal culpability or injustice that
is found w satisfy the second prong of the west. Greater Kamsas Ciry Booling, 2 F3d at 1633, &t has

been stated that:

The alter ego doctring is not applied to eliminate the consequences of
corporzte operalions, but to avoid Inequituble resulis; o necessory
clement of the theory i3 thai the fraud or inequity sought to be
eliminared must be that of the pany against whom the doctrine is
invoked, and such party mutt have been an actor in the course of
conduct constnuting the abuse of corporate privilege — the doctrine
cannot be applied o prejudice the rights of an innocent thisd panty.

In this case, the evidence demonstrates that Defendant BBC proposed 2 management contract

wilh the Tribe who was informed that the corporation consisted of Charles Colome, Wayne Boyd,

9
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and John Boyd. At no time was the Tribe aware that Defendants John and Wayne Boyd had not

financially contributed to the corporation. The agreement was submirted to the National Indian
Gaming Commission ("NIGC™) for its approval.  The management agreement itself demonstrated
that all three individual Defendants held an ownership interest in BBC. Anychange in the corporate
structure of BEC would now require the approval of the NIGC. Evidence demonstrates that no
submission of such changes wis ever made to the federal agency. Without the Tribe's know ledge,
the individual Defendants purported to enter nto an agreement thereby terminating the ownership
intcrests of Defendanis John and Wayne Boyd. When the Tribe diseovered the change in corporate
structure, the Tribal Council demanded that BBC restructure itself into the corporate structure that
existed at the time the management agreement was executed.  Evidence demonstrates that the
corporation appeared to comply with the Couneil’s directive, However, at the present time. the
individual Defendants contend that the Defendant Colombe is; and has been, the sole shareholder,
director, and owner of BBC and that the ownership interests of the Boyds was terminated by the
agreement sxecuted by the individual shareholders in 1994, In other words, despite the assurances
given to the Tribe to indisce them to continue with the management agreement, BBC restructured

stself without the approval of the Tribe and the NIGC as required by federal law, Surely, this facts
demonstrate that the Defendants utilized the corparate structurs to conduct their own business, and
that the lability incurred in the underlying action arises from the fraud and injustice perpetrated on
the Tribe,
rl
Dated this _/ 7~ day of April, 2012,
BY THE COURT:

Rosehud Sioux Tribal Court Judge
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Before GRUENDER, BEAM, and SHEPHERD, Circuit Judges.

SHEPHERD, Circuit Judge.

Charles Colombe' was a member of the Rosebud Sioux Tribe (“the Tribe™), and
he was a shareholder, director, and officer of BBC Entertainment, Inc. (“BBC™),
which managed a casino on tribal lands. After receiving an adverse ruling from the
Rosebud tribal courts regarding a casino management contract, Colombe filed an
action in federal court seeking to vacate the tribal court ruling and to enjoin the Tribe
from continuing a second action in the Rosebud tribal courts. In the proceeding
hefore the district court, the Tribe moved to dismiss the complaint for failure to
exhaust tribal court remedies, The district court granted the motion to dismiss in part
and denied the motion in part. The district court later entered summary judgment in
favor of the Tribe and its officials on the remainder of the case. Colombe appeals the
dismissal in part and the grant of summary judgment. The Tribe cross-appeals,
arguing the district court should have dismissed the entire complaint for failure to
exhaust tribal court remedies. We agree with the Tribe, and thus we reverse the
district court’s denial in part of the motion to dismiss, We aftirm the district court in
all other respects.

'‘On August 8, 2013, the Court granted, pursuant to Federal Rule of Civil
Procedure 43, Wes Colombe’s motion to substitute himself in his capacity as Personal
Representative of the Estate of Charles Colombe. Charles Colombe died on June 9,
2013, All references in this opinion to “Colombe™ pertain to Charles Colombe.

N
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The Tribe owns and operates a casino on tribal trust land in South Dakota. In
1994, the Tribe entered into a five-year casino management contract with BBC.
Article 6.4{c)(5) of the contract required BBC to fund an initial Operation Expense
Reserve (“OER™) account, BBC, however, never made the initial contribution to the
OER account. Instead, BBC and the Tribe orally agreed that BBC would contribute
7.5% of the casino’s net profits to the account each month. At the conclusion of the
contract, BBC withdrew $415,857 from the OER account based on its belief that it
was entitled to 35% of the remaining OER account balance, a division consistent with
the contract’s division of net profits. The Tribe brought a breach-of-contract suit in
tribal court, arguing that the oral modification was not in compliance with the Indian
Gaming Regulatory Act of 1988 (“IGRA™) and IGRA’s various implementing
regulations.

IGRA created the statutory basis for the regulation and operation of gaming by
Indian tribes. 1GRA established the National Indian Gaming Commission {“NIGC™)
to oversee Indian gaming. Indian tribes may enter into casino management contracts
only after the NIGC Chairman has approved those contracts. Any modifications of
the contracts are also subject to the NIGC Chairman’s approval. The NIGC Chairman
approved the casino management contract entered into by the Tribe and BBC, but the

oral modification regarding the funding of the OER account was never presented to
the NICG Chairman.

The Tribe argued to the tribal court that, because the oral medification was not
presented to the NIGC Chairman, the modification was void, and because BBC failed
to fund the OER account as required by the contract, BBC was not entitled to any of
the money in the OER account. The tribal court judge disagreed with the Tribe and
found in favor of BBC. The Tribe appealed to the Rosebud Sioux Tribe Supreme
Court (“Rosebud Supreme Court™). BBC did not file a cross-appeal or assign any

g
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errors to tribal court’s exercise of jurisdiction. BBC stated, however, in theirappellate
brief that the Tribe could have complained to the NIGC and sought relief from that
agency. BBC asserted that 25 U.S.C. § 2713(3) “provides the procedure applicable
to violations which replaces the jurisdiction of courts.”

The Rosebud Supreme Court reversed the decision of the tribal court, holding
that the oral agreement was void because it had not been approved by the NIGC
Chairman. The Rosebud Supreme Court remanded the case 10 the tribal court 1o
determine damages. The Tribe sought rehearing en banc of the Rosebud Supreme
Court’s decision to remand, The Tribe argued that remand was unnecessary because
its measure of damages was the full amount BBC withdrew from the OER account.
BBC argued the Rosebud Supreme Court had no jurisdiction to determine the legal
validity of an oral modification because IGRA had given the NIGC exclusive
jurisdiction to make such determinations. The Rosebud Supreme Court granted the
rehearing en banc, but limited that rehearing to the “sole issue™ of the appropriate
remedy for BBC s breach of the management contract. The Rosebud Supreme Court
did not address the issue of tribal jurisdiction in its order re-affirming its prior
decision,

The tribal court conducted a hearing on damages, awarding final judgment
against BBC in the amount of $399,353.61, plus interest accrued from August 15,

1999 in the amount of $127,793.15. BBC did not appeal the judgment 1o the Rosebud
Supreme Court.

Due to insolvency, BBC did not pay the judgment. The Tribe then filed suit in
tribal court seeking to pierce BBC's corporate veil and recover the judgment from
BBC’s owners—Wayvne Boyd® and Charles Colombe. Colombe moved to dismiss the
suit, claiming that the judgment was void because the tribal court had violated IGRA.

"Wayne Boyd was later dismissed from the suit.

i
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He also argued that under an amendment to the Rosebud Sioux Tribe Constitution at
the time judgment was entered against BBC, the tribal court had ceased to exist. The
tribal court denied the motion to dismiss. and Colombe sought an interlocutory appeal
to the Rosebud Supreme Court. The tribal court denied the request for an

interlocutory appeal.

While the Tribe’s suit secking to pierce the corporate veil was proceeding,
Colombe filed suit in federal court. Count 1 of the complaint sought de novo review
of “any controversy litigated in the tribal court™ and an order from [the federal court]
vacating the tribal court judgment . . . on the grounds that the tribal court had no
jurisdiction to rule that there had been an illegal modification of the Management
Agreement.” Count 2 sought a permanent injunction against the Tribe, the tribal
court, and the Tribal Court Judge Sherman Marshall from proceeding with the action
to pierce the corporate veil.

The Tribe moved to dismiss the complaint, arguing, as relevant to this appeal,
that Colombe and BBC had failed to exhaust tribal court remedies. The district court
held that BBC had exhausted tribal court remedies as to the issue of the tribal court’s
jurisdiction to find an illegal modification of the management contract. The court held
further, however, that BBC had not exhausted any other issues pertaining to the tribal
court’s order after remand from the Rosebud Supreme Court because BBC failed to
appeal that order.

Afier the district court granted the motion to dismiss in part, Colombe filed
motions for reconsideration of the partial grant of the motion to dismiss and for a trial
on his request for a permanent injunction. In these motions, he argued for the first
time in federal court that the Rosebud tribal courts had failed to comply with certain
provisions in the Tribe’s amended constitution, and thus the Rosebud Supreme Court
lacked authority to hear an appeal from the tribal court. The district court noted that
this issue had not been exhausted because it had not yet been considered by the

==
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Rosebud Supreme Court.  Accordingly, the district court denied the motions to
reconsider and for trial on Colombe’s request for a permanent injunction,

Colombe and the Tribe filed competing motions for summary judgment on the
*sole remaining issue™ following the district court’s partial grant of the motion to
dismiss: “Whether the Tribal Court had jurisdiction to hold that the oral modification
to the NIGC-approved management contract was void.” (Doc. 66 at 6.) The district
court granted summary judgment to the Tribe, holding that the NIGC chairman’s
exclusive authority to determine a contract's compliance with IGRA does not
encompass the authority to determine the legal validity of a contract.

Colombe appeals, raising three arguments. First, he argues that the district
court erred in granting summary judgment to the Tribe because according to IGRA,
the Rosebud tribal courts lacked jurisdiction to consider the validity of the oral
modification to the management contract. Second, Colombe argues that BBC
properly exhausted its tribal court remedies regarding whether the Rosebud Supreme
Court was deprived of its constitutional power to act. Finally, Colombe argues that,
to the extent the district court found that he had not exhausted tribal court remedies
as to some of his claims, exhaustion was impossible because of BBC’s financial
insolvency and futile because the Rosebud Supreme Court made clear that it was not
going to consider his argument that the Rosebud tribal courts lacked jurisdiction,

The Tribe cross-appeals, contending the district court should have dismissed the
entire complaint because of failure to exhaust. Specifically, BBC failed to exhaust its
claim that the tribal courts lacked jurisdiction under IGRA to consider the validity of
the oral modification 1o the management contract.
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As a threshold issue, we must consider, as presented in the Tribe’s cross-appeal,
whether the district court erred in denying the Tribe’s motion to dismiss on exhaustion
grounds. In their motion to dismiss, the Tribe argued, inter alia, that BBC had failed
10 exhaust available tribal court remedies to challenge tribal court jurisdiction to
adjudicate the breach-of-contract claims. The Tribe acknowledged BBC made a
statutory argument that IGRA did not provide for a private cause of action, however
the Tribe contended BBC never made an explicit or implicit challenge to the tribal
court’s exercise of jurisdiction over the breach-of-contract claim.

The district court rejected the Tribe's argument for dismissal on this basis. It
found that, “When the Tribe appealed [Tribal] Judge Jones's first decision to the
Rosebud Supreme Court, BBC argued that IGRA did not create a private cause of
action and. reading the brief generously to BBC, that jurisdiction to determine the
legality of the Contract modification rests with the NIGC rather than [the Rosebud]
tribal courts.”™ (Doc. 33 a1 16-17.) Thus, the district court held the Rosebud Supreme
Count could have determined, based on BBC’s contention in its reply brief. it did not
have jurisdiction to decide whether the oral modification was void. Instead, the
Rosebud Supreme Court decided the oral modification was void for failure to obtain
the NIGC Chairman’s approval and, according to the district court, “implicit[ly]”
rejected BBC's jurisdictional argument,

*|Als a matter of comity, the examination of tribal sovereignty and jurisdiction

should be conducted in lhc first instance by the mtral court itself.” Duncan Energy

e Affiliate 5 hold Reservation. 27 F.3d 1294, 1299 (8th

Cir. l'.-'ﬂd'_l Thus, “a fcdﬁ:rat court shﬂul& slay its imnd in order to give tribal forums
the mltta! uppﬂrtunn}' to determine cases m\rnlvlng questions of tribal authc-nt}f

l~3dlﬂl 184 (8th Cir. |gqa][c1tammm 4EGU5 B 15+
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16 (1987)). “Allowing tribal courts 1o make an initial evaluation of jurisdictional
questions serves several important functions, such as assisting in the orderly
administration of justice, providing federal courts with the benefit of tribal expertise,
and clarifving the factual and legal issues that are under dispute and relevant for any
jurisdictional evaluation,” DISH Network Serv, L.L.C. v, Laducer, 725F.3d 877, 882
(&th Cir. 2013) (citing Nat'l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471
U.S. 845, 856-57 (1985)). “Exhaustion includes both an initial decision by the tribal
trial court and the completion of appellate review.” [d, at 882-83 (eiting lowa Mut,
Ins, Co, v, LaPlante, 480 U.5. 9, 17 (1987) (“Until appellate review is compilete, the
. .. Tribal Courts have not had a full opportunity to evaluate the claim and federal
courts should not intervene.™)).

We disagree with the district court’s “generous[]” reading of BBCs briefs to
the Rosebud Supreme Court that BBC adequately raised the jurisdictional question to
the Rosebud tribal courts. First, the BBC never raised the jurisdictional challenge in
the tribal court in the initial suit brought by the Tribe. Second, after the tribal court
ruled in favor of BBC, the Tribe appealed that decision to the Rosebud Supreme
Court. BBC did not file an appeal or a cross-appeal challenging whether the tribal
court had jurisdiction to consider the contract modification claim. Instead, in its
appellee’s brief to the Rosebud Supreme Court, BBC stated, “BBC has not filed a
cross appeal. and assigns no error.” Colombe maintains that BBC necessarily raised
the Rosebud tribal courts” lack of jurisdiction through BBC s arguments related to the
IGRA, such as its claim that IGRA does not create a private right of action. We reject
this argument, however, because the question of the Rosebud tribal courts’ jurisdiction
was, at best, tangentially mentioned and certainly did not “fairly put [the Rosebud
Supreme Court] on notice as to the substance of the [jurisdictional] issue” See
Nelson v. Adams USA, Ine., 529 LS. 460, 469 (2000). Third, while BBC did present
amore clear argument as to jurisdiction in its responsive Optional Brief on Rehearing
to the Rosebud Supreme Court, the motion for rehearing was brought by the Tribe and

was granted by the Rosebud Supreme Court to address the narrow issue of the proper

-&-
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remedy for BBC's breach of the management contract. BBC failed to file its own
motion for rehearing and rehearing en bane raising the jurisdictional question. Thus,
we do not have the benefit of the Rosebud tribal courts” expertise and clarification in
consideration of the jurisdictional questions, See DISH Network Serv., 725 F3d at
882, Accordingly. we hold that BBC has failed to exhaust tribal remedies, and the
federal complaint should have been dismissed on that basis,

The district court dismissed, on exhaustion grounds, Colombe’s argument that
the Rosebud tribal courts have failed to comply with the Rosebud Sioux Tribe
Constitution. We affirm this dismissal. This argument was first raised by Colombe
in response to the Tribe’s action in tribal court to pierce the corporate veil. Colombe
sought an interlocutory appeal which the tribal court, in its discretion. denied.
Therefore. the Rosebud Supreme Court had not addressed this issue when Colombe
raised it in federal cour, meaning tribal court remedies had not been exhausted.
Accordingly, the district count properly dismissed this claim.

Colombe argues that he should be excused from the exhaustion requirements
on two grounds. First, he claims that due to his and BBC’s insolvency. it was
economically impossible to exhaust tribal remedies. Second, he argues that it became
obvious that the Rosebud Supreme Court was not going to consider his jurisdictional
claims, and therefore it would be futile to require exhaustion of those claims,
Colombe has failed to point us to any cases that excuse the exhaustion requirement on
the basis of financial insolvency, and we decline to adopt such an exception now.

Further, while the Supreme Court has recognized that futility may justify an exception
to the exhaustion requirement “because of the lack of an adequate opportunity to
challenge the [tribal] court’s jurisdiction.” see Nat'l Farmers Union Ins. Co. v. Crow
Iribe of Indians. 471 U.S. 845, 856 n.21 (1985), Colombe and BBC had several
opportunities—in the tribal court, on direct appeal to the Rosebud Supreme Court, or
in a motion for rehearing and rehearing en banc—to challenge the Rosebud tribal
courts” jurisdiction, and they failed 10 do so. “[S]peculative futility is not enough 1o

9.
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justify federal jurisdiction.” White v, Pueblo of San Juan, 728 F.2d 1307, 1313 (10th
Cir. 1984): see Duncan Energy, 27 F.3d at 1300-01 (rejecting argument of futility
based on “mere[] allegfation] that tribal courts will be incompetent or biased™).

Colombe may not be excused from his obligation to exhaust tribal court remedies on
the basis of futility,

IL

Accordingly, we reverse the district court’s denial of the Tribe’s motion 1o
dismiss the complaint for failure to exhaust tribal court remedies pertaining to BBC's
challenge of the tribal counts’ jurisdiction. We remand this part of the claim to the
district court with instructions to enter an order dismissing Colombe's complaint. We
affirm the district court’s orders in all other respects.
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ARGUMENT
I. Failure to Adhere to RST’s Constitution and RST’s Code of Law and Order

Renders the April 19, 2012 Order Unenforceable Under Comity Principles

It is undisputed that RST’s court system and judicial appointment process is
governed by Article XI of the Rosebud Constitution and Title 9 of the RST Code of Law
and Order. Simultaneously, however, RST seeks this Court’s affirmation of the trial
court’s decision to disregard the plain language of RST’s constitutional and statutory
authority in its quest for comity.” Just as RST admits that “[s]tatutes and court rules must
be construed in their entirety,” so too must constitutional and statutory language be
afforded its “plain meaning and effect.” Discovery Bank v. Stanley, 2008 SD 111, 757
N.W.2d 756, 762; Board of Regents v. Carter, 228 N.W.2d 621, 625 (S.D. 1975). “When
the language of a statute is clear, certain, and unambiguous, there is no occasion for
construction, and the court’s only function is to declare the meaning of the statute as
clearly expressed in the statute.” Petition of Famous Brands, 347 N.W.2d 882, 885 (S.D.
1984).

The Tribal Court shall consist of one chief judge and such associate judges

and staff, as are deemed necessary by the Chief Judge, with the advice and

consent of Tribal Council. All tribal court personnel shall be subject to the

supervision of the Chief Judge. The Chief Judge shall establish such staff

positions within the Tribal Court as may be necessary for efficient

operation. The Chief Judge shall have the authority to establish

qualifications for court staff and shall make the final selection of said staff.

Tab 6 - Article XI of the Rosebud Sioux Tribe Constitution and Bylaws, Section 2.

! Appellant relies upon its previously filed Appendix and attachments. Each “Tab”
citation refers to Appellant’s Appendix.



The Chief Judge shall promulgate rules of pleading, practice, and
procedures applicable to any and all proceedings of the tribal court,
consistent with the provisions of this Constitution and requirements of
federal law.

Tab 6 - Article XI of the Rosebud Sioux Tribe Constitution and Bylaws, Section 4.
The Tribal Court shall apply the applicable laws of the Rosebud Sioux
Tribe and the United States in actions before it. Any matter not covered by
applicable tribal or federal laws shall be decided according to the custom
and usage of the Tribe...

Tab 7 - RST Code of Law and Order, Section 4-2-8 (emphasis supplied).

All Tribal Court Judge shall be selected by the Judiciary Committee and
recommended to the Tribal Council for approval.

Tab 7 - RST Code of Law and Order, Section 9-1-5(2)(c).

Whether a Special Judge is characterized as an associate judge or staff “deemed
necessary by the Chief Judge,” approval by the Tribal Council is required under Article
XI, section 2. Although section 2 is included in Judge Trandahl’s Findings of Fact, it is
inappropriately undermined by an incorrect interpretation of section 4 and a complete
disregard for Law and Order Code sections 4-2-8 and 9-1-5(2)(c). The Chief Judge’s
authority articulated in Article XI, section 4, should be read subsequent to, not
independent of section 2. FOF 21 and 22. Under plain meaning and statutory contextual
principles, Article XI section 4 does not authorize the Chief Judge to appoint special
judges as a “procedure” that can be accomplished without “the advice and consent of
Tribal Council.” Additionally, the Chief Judge is not authorized to arbitrarily limit “All
Tribal Court Judges” to exclude Meyers’ appointment from being subject to Law and
Order Code section 9-1-5(2)(c). RST’s claim of such an interpretation is in direct conflict
with its reminder that “[s]tatutes and court rules must be construed in their entirety.”

Discovery Bank v. Stanley, 2008 SD 111, 921, 757 N.W.2d 756, 762.



RST’s in-house counsel Eric Antoine testified that “the chief justice’s authority, to
appoint special judges, derives in part from the constitution,” specifically Article XI,
section 2 and Article XI, section 4. TT: 29:23-31:4. Antoine claims that such practice has
gone on for at least 15 years. TT: 25:19-23; 28:5-17. It is on this basis and testimony that
RST claims that both tribal law and tribal custom supports Meyers’ appointment. Tribal
law and tribal custom, however, are mutually exclusive. If tribal law exists in the context
of proper judicial appointments, as it does in RST Constitution Article XI, tribal custom,
regardless of where it is supposedly derived, is inapplicable. RST’s claim to the contrary
directly contradicts Law and Order Code section 4-2-8 and ignores its own Supreme
Court precedent.

[T]t [tribal custom] cannot become part of the braid of tribal (common) law

until it is asserted and established in a specific case. The mere potential of

tribal custom cannot be used as a kind of charm or talisman to defeat

existing tribal Law.

Commitment of Lawrence Lee, Jr, RST Supreme Court, CA 99-03, (2000), p. 4.

There is also the further caveat that any such "custom and usage" relevant

to the authority of Tribal officials (as opposed to private parties in private

disputes) could only be exercised within the parameters of due process and

equal protection as set out in Art. X, Sec. 3 of the Rosebud Sioux Tribal

Constitution and the Indian Civil Rights Act, 25 U.S.C. § 1302 (8).

RSTv Horse Looking, RST Supreme Court, CA 2006-12 (3/30/2007), p. 7.

RST’s irreconcilable legal position is further underscored by its factual
misrepresentations. Article XI did not exist until it became effective on September 20,
2007. Tab 6 — RST Constitution, pg. 12. The Order appointing Meyers as Special Judge
was issued on November 7, 2011. The 20-year-old “custom” claimed by RST is, at best 4

years old at the time Meyers was appointed and had no record of establishment in a

specific case. Commitment of Lawrence Lee, Jr, RST Supreme Court, CA 99-03, (2000),



p- 4. RST did exactly what its Supreme Court prohibited — it asserted tribal custom “as a
kind of charm or talisman to defeat existing tribal Law.” Id.

RST has attempted to mislead this Court on the contents of Law and Order Code
Section 4-2-8, just as it misled Judge Trandahl. RST Law and Order Code Section 4-2-8
demands that tribal law be applied, unless a matter “is not covered by applicable tribal or
federal laws.” Section 4-2-8 does not mandate “that any matter not expressly covered by
applicable tribal or federal laws shall be decided according to the customs and usages of
the Tribe.” FOF 24. Absence of the words “special judges” in the RST Constitution or
RST Law and Order Code does not exempt Meyers’ appointment from satisfying the
explicit requirements of tribal law.

SDCL § 1-1-25(1)(d) required RST to establish by clear and convincing evidence
that the April 19, 2012 tribal court order “complies with the laws, ordinances and
regulations of the jurisdiction from which it was obtained.” RST’s need to cherry pick
from its Constitution and Law and Order Code, and supplement with testimony as to
previously unaccepted “custom and usage” to validate the April 19, 2012 tribal court
order explicitly violates RST’s own “laws, ordinances and regulations.”

Based upon the unambiguous language used in Article XI section 2 and Law and
Order Code § 4-2-8’s, RST is unable to satisfy SDCL § 1-1-25(1)(d)’s comity
requirement. Judge Trandahl’s August 13, 2015 Order Granting Comity should therefore
be REVERSED and VACATED.

I1. RST Jeopardizes its Sovereignty in Refusal to Uphold and Apply its

Constitution and Law and Order Code

Under and by virtue of our Creator and His divine providence, we, the
enrolled members of the Rosebud Sioux Tribe of Indians of the Rosebud



Indian Reservation in the State of South Dakota, in order to establish a

united tribal organization, to establish justice, to insure tranquility and

enjoy the blessings of freedom and liberty, to conserve our tribal property,

to develop our common resources, and to promote the best welfare of the

present generation and our posterity, in education and industry, do hereby

adopt and establish this Constitution and By-Laws.

Tab 6 — Rosebud Sioux Tribe Constitution, Preamble.

The government of the Tribe including the community shall not: ... (e)

...deny to any person within its jurisdiction the equal protection,

application, or opportunity of the laws...

Tab 6 — Rosebud Sioux Tribe Constitution, Article X.

The question of comity before this Court is unrelated to the discussion of tribal
sovereignty RST raises in its Appellee Brief. In seeking comity, SDCL§ 1-1-25 requires
nothing more than for RST to have upheld the tenets and principles memorialized in its
Constitution and guaranteed to its citizenry. Tribal sovereignty is not implicated,
infringed upon, or interfered with when the question is whether the April 19, 2012 tribal
court order was obtained “by a process that assures the requisites of an impartial
administration of justice” and “complies with the laws, ordinances and regulations of the
[RST].” SDCL § 1-1-25(1)(c) and (d). Such inquiries align with the principles expressly
articulated in RST’s Constitution and Law and Order Code.

RST also chose the jurisdiction to which it now questions. After purposefully
availing itself to state court jurisdiction, RST is prohibited from challenging this Court’s
jurisdiction on tribal sovereignty grounds.

The late Charles Colombe was an enrolled and active member of the Rosebud
Sioux Tribe. As such, Colombe was entitled to rely upon the protections and procedures

enumerated in the Rosebud Constitutional and its Law and Order Code. Neither

Colombe, nor any other RST member, is to be denied “the equal protection, application,



or opportunity of the laws...” Yet, the trial court’s grant of comity to the April 19, 2012
tribal court order has allowed RST to selectively pick and choose which parts of its
Constitution and Law and Order Code it wants to apply and follow. It is RST actions and
the trial court’s condoning of such actions in its grant of comity that negatively affects
RST’s tribal sovereignty - not Colombe’s demand for due process and equal protection.
I11.Comity Results in Inequity and Unjust Enrichment; SDCL § 1-1-25(1)(e)

Cannot Be Satisfied

In August 1999, BBC withdrew its share of the Contract’s division of net profits
of which it had deferred payment on and set aside for casino operating expenses. BBC
and RST mutually agreed to this arrangement. Despite the confirmation of BBC’s
withdrawal amounts by third-party auditors, RST commenced litigation regarding the
mutually agreed upon contract modification’s permissibility. RST took the position that
BBC was not owed any money. RST’s own (properly appointed) Special Judge B.J. Jones
and Supreme Court Justice Frank Pommersheim both acknowledged the inequity and
unjust enrichment would result if BBC were to receive nothing. Tab 15 — 2004-01-16 RST
Tribal Court Memorandum Decision, Special Judge B.J. Jones; Tab 16 — 2003-04-30 RST
Tribal Court Order, Special Judge B.J. Jones; Tab 17 — 2006-10-02 RST Supreme Court,
Chief Justice Frank Pommersheim Summary Order. The subsequent internal accounting
resulted in BBC owing the full amount of what it had withdrawn. In short, RST’s tribal
court determined BBC was to receive nothing for its years of work and contribution.

None of this is refuted by RST.
Colombe, however, was not BBC. He was a BBC shareholder entitled to the

protections corporate formalities provide. Absent a “sufficient reason to the contrary,”



BBC should have been and remained a separate legal entity. Mobridge Cmty. Indus., Inc.
v. Toure, Ltd., 273 N.W.2d 128, 132 (1978). Of the six well-recognized factors that may
justify piercing the corporate veil, Judge Meyers’ mentioned none of them in her Order
Granting Summary Judgment holding Colombe personally responsible. See Kansas Gas
& Electric Co. v. Ross, 521 N\W.2d 107, 112 n. 6 (S.D. 1994). Instead, Judge Meyers’
disregarded RST Law and Order Code Section 4-2-8’s mandate on choice of law and, in
her Memorandum Decision, stated that she “utilized cases determined by the Courts of
the State of South Dakota.” None of this is refuted by RST.

Allowing RST to personally collect money from the estate of a shareholder, of
which none was owed under RST’s mutually agreed upon contract terms with BBC,
violates South Dakota’s longstanding policy against unjust enrichment. The undisputed
facts establish that RST cannot satisfy SDCL § 1-1-25(1)(e) by clear and convincing
evidence. Judge Trandahl’s August 13, 2015 Order Granting Comity should therefore be
reversed and vacated.

CONCLUSION

RST admitted both at the Evidentiary Hearing on January 8, 2015 and in its
Appellee Brief, that Meyers’ appointment and subsequent April 19, 2012 tribal court
order is a product of and authorized by a combination of tribal law and tribal custom. The
RST Constitution, RST Law and Order Code, and RST Supreme Court precedent all
confirm that tribal law and tribal custom are mutually exclusive. The April 19, 2012 tribal
court order is therefore unable to satisfy SDCL § 1-1-25(1)(c) or (d).

Recognition of the tribal court order also “contravenes[s] public policy of the

State of South Dakota” by condoning RST’s refusal to recognize and honor Colombe’s



rights to due process and equal protection under tribal law. SDCL § 1-1-25(1)(e). The
economic windfall RST would enjoy if the tribal court order was afforded comity is also
contrary to South Dakota’s intolerance for unjust enrichment.

RST’s failure to prove by “clear and convincing evidence” that Meyers’ April 19,
2012 tribal court order satisfied all five specifically enumerated requirements of SDCL §
1-1-25(1) results in no legal basis for this Court to “recognize the tribal court order or
judgment...” SDCL § 1-1-25(2). Based upon the foregoing, as well as the arguments and
authorities provided in Appellant’s Brief, South Dakota law requires Judge Trandahl’s
August 13, 2015 Order Granting Comity be reversed and vacated.

Respectfully submitted this 8th day of February, 2016.

_/s/ Clint Sargent

Clint Sargent

Raleigh Hansman
Meierhenry Sargent LLP
315 S. Phillips Avenue

Sioux Falls, SD 57104
605-336-3075
clint@meierhenrylaw.com
raleigh@meierhenrylaw.com
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