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JURISDICTIONAL STATEMENT

Petitioners/Appellants Mark Schwan and Paul Schwan (the “Schwans”) appeal
from an Order and Judgment dismissing their Petition seeking court supervision and
instructions regarding a charitable trust under SDCL 21-22-9. The Circuit Court granted
a motion for summary judgment and dismissal filed by Respondents/Appellees Lawrence
Burgdorf, Keith Boheim, Kent Raabe, Gary Stimac and Lyle Fahning (collectively, the
“Trustees”), determining that the Schwans lacked standing to apply to the Court for
instructions regarding their duties as members of an oversight committee charged with
responsibility to review the Trustees' administration of the trust under the trust's
governing document.

The Circuit Court’s Memorandum Opinion and Order granting summary
judgment was signed on July 10, 2015 and filed on July 13, 2015. (App. 1.)* The Circuit
Court’s Judgment of Dismissal was signed on July 31, 2015 and filed on August 3, 2015.
Notices of Entry of the Circuit Court's Memorandum Decision and Judgment of
Dismissal were served on July 15, 2015 and August 6, 2015, respectively. The Schwans
timely filed their Notice of Appeal on August 7, 2015. This Court has jurisdiction under

SDCL 15-26A-3 and -4.

! Citations to the Schwans' Appendix are cited as "App." with reference to the appropriate
page of the Appendix. Citations to the Certified Record of the Clerk of Court are cited as
"CR" with reference to the appropriate page in the record.
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STATEMENT OF ISSUES

1. Whether the Circuit Court erred as a matter of law by
determining that the Schwans, as members of a charitable
trust's oversight committee charged with reviewing the
Trustees' administration of the trust and authorized to request
that the Trustees account to the committee with regard to their
"doings™ under the governing trust document, were not
persons “in any manner interested in” the trust, and therefore
lacked standing to petition the Court for supervision and
instructions under SDCL 21-22-9?

The Circuit Court held that the Schwans were not persons “in any manner
interested in” the trust because they did not have a beneficial interest in the trust.

SDCL 21-22-1(1)

SDCL 21-22-9

In re Reese Trust, 2009 SD 111, 776 NW.2d 832 (S.D. 2009)
Lokey v. Texas Methodist Found., 479 S.W.2d 260 (Tex. 1972)

2. Whether the Circuit Court erred as a matter of law by
determining that the Schwans were not a “trust committee,”
and therefore lacked standing to petition the Court for
supervision and instructions as fiduciaries under SDCL 21-22-
9?

The Circuit Court held that the Schwans were not a “trust committee” because
their petition was not joined by a majority of the members of the oversight committee.

SDCL 21-22-1(3)
SDCL 21-22-9

STATEMENT OF THE CASE

This appeal presents the Court with an important issue of first impression as to
whether non-trustee members of a trust committee, charged with important oversight
powers and duties regarding a South Dakota charitable trust under the trust's governing

document, have standing to petition the Circuit Court for supervision and instructions



when questions arise about the exercise of their powers and duties under the trust's
governing document.

The Schwans are two of seven members of the Trustee Succession Committee
(“TSC”) of the Marvin M. Schwan Charitable Foundation (the "Foundation"), a
charitable trust formed under and governed by the laws of South Dakota. Under the
Foundation’s governing document, the TSC is required to meet, at least annually, to
review the administration of the Foundation by its Trustees, and is vested with the
exclusive power to appoint and remove Trustees. To facilitate the TSC’s exercise of
these powers and duties, the Foundation's governing document imposes a duty upon the
Trustees to share information with the TSC upon request: "The Trustees shall account to
the [TSC] upon the [TSC’s] request with regard to the Trustees’ doings hereunder.”

In the present case, the Foundation's Trustees made a series of highly speculative
and catastrophic investment decisions over several years that resulted in over $600
million in losses—roughly two thirds of the Foundation’s entire value. The Schwans, as
members of the Foundation’s TSC, requested that the Trustees provide information to the
TSC to enable its members to determine, inter alia, why the investments were made, how
the losses occurred, and whether the Trustees were negligent and/or breached their
fiduciary duties to the Foundation—information necessary for the TSC to review the
Trustees’ administration of the Foundation and determine their fitness to continue to
serve as Trustees as required by the terms of the trust's governing document. The
Trustees, three of whom are also members of the TSC, have refused to provide the four

non-Trustee members of the TSC with the information requested by the Schwans.



Unable to obtain information from the Trustees necessary for the TSC to
determine how the $600 million in losses occurred or to evaluate the Trustees’ conduct
with regard to their investment decisions, the Schwans filed a Petition in Minnehaha
County Circuit Court seeking Court supervision and instructions under SDCL 21-22-9.
In their Petition, the Schwans asked the Court to provide instructions to address whether
the TSC has a duty under the Foundation’s governing document to request an accounting
from the Trustees with regard to their investment losses; whether a vote of a majority of
the TSC members is required in order to request such an accounting; if a majority vote of
the TSC is so required, whether Trustees who also serve on the TSC are conflicted from
participating in such a vote; whether individual TSC members have a fiduciary duty to
request that the Trustees account for their investment decisions; and whether the Schwans
as individual members of the TSC may request such an accounting.

The Trustees filed a motion to dismiss the Petition, arguing that the Schwans
lacked standing to apply to the Court for supervision and instructions under SDCL 21-22-
9. The Trustees' motion was initially set for hearing before the Honorable Robin J.
Houwman on August 25, 2014. Also scheduled for hearing before the Circuit Court was
a motion by the Schwans requesting that the Court take judicial notice of a 2011
Memorandum Decision issued by Minnehaha Circuit Court Judge Stewart L. Tiede in a
previous Schwan family trust case involving many of the same parties, allegations and
issues as in the present case. In his 2011 Memorandum Decision, Judge Tiede found that
one of the Trustees in this litigation had committed “serious breaches of trust” warranting
his removal as a trustee of another trust established by the Foundation's settlor, Marvin

Schwan.



Prior to the hearing before Judge Houwman, however, the Foundation's Trustees
and Beneficiaries, together with the South Dakota Attorney General, jointly requested
that the hearing on all motions be held in abeyance for 90 days. The request for abeyance
was based on an agreement reached between the Trustees, Beneficiaries and Attorney
General, negotiated without the Schwans' knowledge or participation, pursuant to which
the Trustees agreed to provide the Beneficiaries and the Attorney General with
documents and information about their investment losses, on the condition that such
information would be kept confidential and not be shared with the Schwans. Judge
Houwman granted the motion for abeyance over the Schwans' objections, and declined to
rule on the Schwans' motion for judicial notice of Judge Tiede's 2011 decision.

The instant case was later transferred to the Honorable Mark E. Salter, and a
hearing on the parties' motions was rescheduled for February 23, 2015. On the eve of the
hearing, the Foundation's Trustees, Beneficiaries and the Attorney General once again
entered into an agreement without the Schwans' knowledge or participation, captioned as
a "Settlement Agreement,” which purported to address the issues raised in the Schwans'
petition. The "Settlement Agreement™ was negotiated following the Trustees' production
in confidence of thousands of pages of information regarding their investment losses to
the Foundation's Beneficiaries and the Attorney General. The "Settlement Agreement”
provided for certain changes to be made to the Foundation's governance structure, all of
which were contingent upon the Circuit Court's dismissal of the Schwans' petition, but
made no provision for the Trustees to account to the TSC. On the basis of their

"Settlement Agreement,” the Trustees brought a new motion to dismiss, joined by the



Beneficiaries and Attorney General, arguing that the Schwans' Petition had been rendered
moot by the Settlement Agreement.

All of the parties’ motions were heard by the Circuit Court on February 23, 2015.
Following the hearing, Judge Salter gave the parties notice of his intent to treat the
Trustees’ motions to dismiss as motions for summary judgment pursuant to SDCL 15-6-
56 and requested that the parties submit additional briefing. After reviewing additional
briefing from all parties, the Circuit Court denied the Trustees' motion to dismiss based
on mootness, finding that the "Settlement Agreement” was contingent upon the Court's
dismissal of the Schwans' Petition, and neither addressed all of the issues raised in the
Schwans' Petition nor preempted the Court's ability to grant effectual relief. The Circuit
Court further granted the Schwans' motion for judicial notice of Judge Tiede's 2011
Memorandum Decision, holding that Judge Tiede's decision to remove of one of the
Foundation's Trustees from another Schwan family trust for "serious breaches of trust"
and conflicts of interest was relevant. However, the Court granted the Trustees’ motion
for summary judgment on standing, holding that the Schwans were neither
“beneficiaries” nor “fiduciaries” as those terms are defined in SDCL 21-22-1, and
therefore lacked standing to petition the Court for instructions under SDCL 21-22-9. The
Schwans appeal the Circuit Court's latter ruling, and respectfully submit that the Circuit
Court erred as a matter of law in determining that they lack standing under SDCL 21-22-
9.

STATEMENT OF FACTS

The facts relevant to this appeal are largely undisputed. The relevant facts in the

record below are as follows:



A. The Foundation’s Trust Instrument

Marvin M. Schwan, the father of Appellants Mark and Paul Schwan, established
the Marvin M. Schwan Charitable Foundation in 1992 as a tax-exempt charitable
supporting organization under Sections 501(c)(3) and 509(a)(3) of the Internal Revenue
Code. (Pet. ] 1.)> By the terms of its governing document (the “Trust Instrument”), the
Foundation was established for the support and benefit of seven named beneficiaries: the
Evangelical Lutheran Synod; The Lutheran Church, Missouri Synod; the Wisconsin
Lutheran College Conference, Inc.; the Evangelical Lutheran Synod; Bethany Lutheran
College, Inc.; the International Laymen’s League; and the Wisconsin Evangelical
Lutheran Synod Kingdom Workers, Inc. (collectively, the “Beneficiaries”). (Tr. Inst. Art.
2).

To ensure the Foundation’s existence in perpetuity, and to provide continuing
financial support for its Beneficiaries, Marvin Schwan left substantial stock in the
Schwan Food Company to the Foundation in his estate plan. Following Marvin
Schwan’s death in 1993, the Foundation redeemed the stock and funded itself with assets

worth nearly $1 billion. (App. 3; Pet. 1 10.)

2 The Schwans' Petition for Court Supervision and Enforcement of Charitable Trust and
for Court Instructions and Exhibits thereto are cited as "Pet." with reference to the
appropriate paragraph or Exhibit, and can be found at App. 21-105. The Petition was
verified by the Schwans when filed. After receiving notice of the Circuit Court's intent to
treat the Trustees' motions to dismiss as motions for summary judgment under SDCL 15-
6-56, Paul Schwan submitted an affidavit stating under oath that he had personal
knowledge of all of the facts alleged in the verified Petition. CR 562-564. The
Foundation's Trust Instrument is attached as Exhibit 1 to the Petition and can be found at
App. 43-63. Citations to the Trust Instrument are cited as "Tr. Inst." with reference to the
appropriate Article or paragraph.



The Trust Instrument provides that the Foundation shall have at least two and not
more than five Trustees. (Tr. Inst. Art. 6.A.(3).) At all times relevant to this proceeding,
the Foundation has been governed by five Trustees: Appellees Burgdorf, Boheim,
Raabe, Stimac and Fahning. (Pet. §12.) Under the Trust Instrument, the Trustees are
charged with responsibility for the Foundation’s investments and are given broad
discretion to determine the amount of distributions, if any, made to each Beneficiary.
(Tr. Inst. Arts. 2 and 6.) Since the Foundation's inception, the Trustees have paid out
approximately $800 million in distributions to the seven Beneficiaries. (Affidavit of
Keith Boheim ("Boheim Aff.") 1 3.)°

The Trust Instrument also provides for the establishment of the TSC to oversee
the conduct of the Foundation’s Trustees. The Trust Instrument assigns to the TSC the
exclusive power to appoint new or successor Trustees and TSC members, and to remove
Trustees, with or without cause. (Tr. Inst. Art. 6.A.(5) and (6).) The Trust Instrument
further requires the TSC to meet at least annually, “to review the administration of the
trust by the Trustees.” (1d. Art. 6.A.(9).) To enable the TSC to perform its review
function, the Trust Instrument also imposes disclosure obligations on the Trustees. To
this end, the Trust Instrument states that “[t]he Trustees shall account to the Committee
upon the Committee’s request with regard to the Trustees’ doings hereunder.” (Id.)

The Trust Instrument provides that the TSC may have between three and ten
members. (Tr. Inst. Art. 6.A.(7).) At all times relevant to this proceeding, the TSC has
consisted of seven members. They include Marvin Schwan’s sons, Appellants Mark and

Paul Schwan; two non-Trustees who are not parties to this proceeding, David Ewert and

® The Boheim Affidavit can be found in the Certified Record beginning at CR 175.
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Paul Tweit; and three current Trustees, Appellees Burgdorf, Boheim and Raabe.
(Pet. 1 16.)

B. The Trustees’ Offshore Investments

The dispute in this proceeding stems from a series of speculative and ill-advised
investment decisions made by the Foundation's Trustees that have resulted in losses of
roughly $600 million—roughly two thirds of the Foundation's corpus. Neither the nature
of these investments nor the magnitude of the resulting losses is disputed.

Over a period of several years, the Trustees embarked on a strategy of investing
the Foundation’s assets in three luxury resort and hotel development projects in the
Caribbean and Central America (the “Offshore Investments™). These Offshore
Investments consisted of hundreds of millions of dollars in loans and equity investments,
made with Foundation assets, to develop a Four Seasons Resort at Emerald Bay, Great
Exuma, Bahamas; a Ritz Carlton Hotel at Seven Mile Beach, Grand Cayman, Cayman
Islands; and a Four Seasons Resort at Peninsula Papagayo, Costa Rica. The Trustees
funded these Offshore Investments through an elaborate network of over 100 holding
companies, subsidiaries, partnerships and other related organizations with legal domiciles
in the British Virgin Islands, the Bahamas, Costa Rica, the Cayman Islands, and Panama.
(Pet. 11 23-24.) The Trustees' Offshore Investments include at least three loans, totaling
nearly $20 million, to three Costa Rican entities on which Trustees Boheim and
Burgdorf, along with Burgdorf’s son, Foundation Associate Director Eric Burgdorf, serve
as members of the Board of Directors. (Pet. 25.)

Speculative by their very nature, each of the Trustees’ Offshore Investments

failed in spectacular fashion, causing the Foundation to suffer losses of hundreds of



millions of dollars. In 2006, the Foundation recorded over $135 million in losses
associated with the Trustees’ investments in the Four Seasons Resort, Great Exuma,
Bahamas, and in 2009, it wrote off an additional $21,953,652 in losses associated with
that project. (Pet. §26.) In 2012, the Foundation wrote off nearly $250 million in loans
associated with the Trustees’ investments in the Ritz Carlton Hotel project in Grand
Cayman. (Id.) And in November 2013, the Trustees disclosed that the Foundation had
suffered an additional $205 million in losses associated with their investments in the Four
Seasons Resort project in Costa Rica. Affidavit of Paul Schwan dated 8/14/14 ("Schwan
Aff") 114 and 13 and Ex. 1.)*

In total, the Trustees’ Offshore Investments have resulted in losses of
approximately $600 million. (Schwan Aff. § 1 12-13.) As a consequence, the
Foundation’s net assets, once valued at nearly $1 billion, plunged in value to $335-$340
million as of November 19, 2013. (Schwan Aff. Ex. 1.) These precipitous losses have
substantially curtailed the Foundation’s ability to make grant distributions to its
Beneficiaries. The Foundation’s publicly accessible Form 990 tax returns® reflect a
decline in grants and charitable distributions to the Beneficiaries from over $43 million in
the tax year ending November 2006 to just over $16 million during the tax years ending

November 2010, 2011 and 2012. (Pet. ] 28.)°

* The Schwan Affidavit can be found in the Certified Record beginning at CR 236.

> Form 990 tax returns filed by non-profit organizations are publicly available on a
variety of websites, including propublica.org and guidestar.org.

® In spite of the Trustees' enormous investment losses, the Beneficiaries—who

collectively have received some $800 million in distributions from the Trustees over the

past two decades—have opposed the Schwans' Petition, citing "concern[s] about

disruption of the Trust and the Foundation moving forward.” (February 23, 2015 Motion
10



C. The Schwans’ Unsuccessful Efforts to Obtain Underlying Information
Regarding the Trustees’ Offshore Investment L osses

Despite the magnitude of the Trustees’ Offshore Investments, the Trustees for
years provided the TSC only cursory information regarding their investments.
Information regarding the Offshore Investments distributed by the Trustees to the TSC’
was limited to short, vague executive summaries regarding the Trustees' respective real
estate development projects. (Pet. § 30; Boheim Aff. Ex. 2-4.) The summaries included
virtually no detail regarding the structure of the Trustees’ Offshore Investments or the
degree of risk associated with those investments. (Id.) More importantly, the reports
failed to accurately convey the extent to which the Trustees' Offshore Investments were
failing or at risk of sustaining massive losses. (Pet.  30; Schwan Aff. § 13.) Until May
2013, none of the reports, financial statements or other information provided by the
Trustees to the TSC offered any indication that the Foundation’s investments in Grand
Cayman or Costa Rica, in particular, were at any risk of loss, let alone on the brink of
catastrophic failure. (Schwan Aff. § 13; Boheim Aff. Ex. 2 and 3.)

At the TSC's annual meeting in May 2013, the four non-Trustee members of the

TSC, including the Schwans, were informed for the first time about the extent of the

Hearing Transcript ("Hearing Tr.") at 39, App. 115.) Counsel for the Beneficiaries
informed the Circuit Court at the February 23, 2015 hearing that her clients saw no
benefit in having the Trustees disclose information to the TSC about their investment
activities, "even if there was a breach of fiduciary duty back when these investments were
made, when decisions were made about whether to continue providing capital for these
investments at the particular time they did—even if there were some particular type of
breach of fiduciary duty that occurred. . . ." (Hearing Tr. at 40, App. 116.)

” The limited investment information provided to the full TSC membership was typically
provided by the Trustees at the TSC's annual meetings. See, e.g., Boheim Aff. { | 7-10.
Of course, three of the TSC members—Burgdorf, Boheim and Raabe—had full access to
information regarding the Foundation's investments due to their roles as Trustees.

11



losses associated with the Trustees' Offshore Investments. (Schwan Aff. § 13.) At that
meeting, the Trustees disclosed to the TSC that their Grand Cayman investments had
resulted in a $249 million loss, and that their Costa Rica investments were likely to
produce hundreds of millions of dollars of additional losses. (ld.) At the next meeting of
the TSC in November 2013, the Trustees confirmed that their Costa Rica investments
were projected to lose an additional $205 million. (Id. and Ex. 3.)®

After learning the extent of the Trustees’ Offshore Investment losses, the Schwans
made several attempts to obtain information from the Trustees to enable the TSC to
review the Trustees' investment activities, as contemplated by the Trust Instrument. (Pet.
19 32-39; Schwan Aff. 1 { 14, 16.) Despite the Schwans’ requests for such information,
the Trustees repeatedly refused to provide the Schwans or the other two non-Trustee
members of the TSC any additional information regarding their Offshore Investments or
to account to the TSC for their conduct and investment decisions. (ld.; Hearing Tr. at 46,
61-62, App. 120, 122-123.)

Frustrated by the Trustees’ refusal to provide the TSC with information regarding
their Offshore Investments, the Schwans in February 2014 contacted TSC Chair Dave
Ewert, one of the TSC’s two other non-Trustee members, to urge him to join the Schwans
in requesting that the Trustees account to the TSC regarding their investment activities.
(Pet. 1 36 and Ex. 5.) Ewert refused, stating in an e-mail that the TSC would focus

exclusively on governance issues ““as they apply to the future. . . . [We] will not dwell

8 Coupled with the $155 million in bad loans written off in 2006 and 2009 relating to the
Four Seasons project in the Bahamas, the $455 million in losses from the Trustees’
investments in Grand Cayman and Costa Rica disclosed to the TSC in 2013 raised the
total losses resulting from the Trustees' Offshore Investments to over $600 million.

12



with the happenings of the past but look forward to the future and how we will function.”
(Pet. 1 37 and Ex. 6.)°

To date, aside from the Schwans’ requests that the Trustees account to the TSC
for their investment decisions, the TSC has taken absolutely no collective action to
request, and the Trustees have refused to provide, even the most basic information
regarding the Trustees' Offshore Investments. (Pet. | § 36-39, 46.) As a result, despite
the loss of $600 million in Foundation assets due to the Trustees' speculative investment
decisions, the majority of the members of the TSC have had no access to information
necessary to answer to several important questions critical to the performance of their
oversight function, among them:

o Why did the Trustees of a charitable foundation commit over $600 million
in assets to speculative real estate investments?

. Who among the Trustees was responsible for these investment decisions?

. What due diligence, if any, did the Trustees perform before, or after,
making their investment decisions?

o How, and why, did the Trustees’ investments fail in such spectacular
fashion?
. Did the Trustees have in place an effective exit strategy to mitigate the

Foundation’s future losses?

. Were the Trustees’ Offshore Investment decisions made in violation of the
Foundation’s own written conflict of interest and/or investment policies?

o Were the Offshore Investment losses the result of wrongdoing, self-
dealing, neglect, or other breaches of the Trustees’ fiduciary duties to the
Foundation?

o Are the Trustees competent to manage the affairs of the Foundation?

% Ewert's refusal to allow the TSC to examine the "happenings of the past" is at odds with
the TSC's mandate under the Trust Instrument to "review the administration of the
[Foundation] by the Trustees.” (Tr. Inst. Art. 6.A.(9).)

13



(Pet. 1 46; Schwan Aff. at 1 16.)

D. The Trustees’ Conflict of Interest

The Schwans’ efforts to require the Trustees to account to the TSC for their
investment decisions have been frustrated, in particular, by the actions of three Trustee
members of the TSC—Burgdorf, Boheim and Raabe—who have used their positions as
members of the TSC to oppose the Schwans’ requests for an accounting. Their active
opposition to the Schwans' request is not disputed: Boheim has submitted an affidavit
stating that the Trustees “unanimously take the position that they have ‘accounted’ to the
TSC as called for in the [Foundation's] trust instrument.” (Boheim Aff. { 13.).
Excluding the opposition of the three Trustee members of the TSC, the remaining four
members of the TSC are evenly split on whether to request that the Trustees account to
the TSC' and there is no TSC majority opposed to the Schwans' Petition. This is
significant because the Trust Instrument explicitly requires that the TSC act “by a
majority" in appointing or removing Trustees,*! but expresses no requirement that the
TSC act by a majority in requesting an accounting from the Trustees or in performing its

oversight function of reviewing the Trustees’ administration of the Foundation.*?

19 The Schwans' Petition was not joined by non-Trustee TSC members Ewert and Tweit.
(CR 204, 208.)

1 Article 6.A.(5) of the Trust Instrument states that the appointment of a successor or
additional trustee shall be made "in a writing signed by a majority of the living and
competent members of the [TSC]." (App. 50.) Article 6.A.(6) provides that the TSC shall
have the power to remove a trustee "by the written action . . . of a majority of the living
and competent members of the Committee.” (App. 51.)

12 Article 6.A.(9) states that "[t]he Trustees shall account to the Committee upon the
Committee's request with regard to the Trustees' doings," and provides that the TSC "is
requested to meet at least once a year . . . to review the administration of the trust by the
Trustees.” (App. 53.)
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The Foundation has adopted strict conflict of interest policies intended to prevent
the Trustees and other Foundation representatives from using their positions to advance
their own personal interests. The Foundation’s Conflicts of Interest and Disclosure
Policy, adopted and approved by the Trustees, requires all Trustees and TSC members to
“act exclusively in the interests of the Foundation and not use their positions to further
their own financial interests or to derive personal advantage.” (Pet. EX. 2, App. 65.) The
Foundation’s Code of Business Conduct and Ethics, also adopted and approved by the
Trustees, provides that a conflict of interest “occurs when a person’s private interest
interferes in any way (or even appears to interfere) with the interests of the Foundation as
awhole. A conflict situation can arise when an employee, officer or Trustee takes action
or has interests that make it difficult to perform his or her work objectively and
effectively.” (Pet. Ex. 3, App. 70.) The three Trustees have offered no explanation for
how or why their admitted use of their positions on the TSC to block TSC review of their
own investment activities as Trustees is not in violation of the Foundation's written
conflict policies.

The efforts of Burgdorf, Boheim and Raabe to block TSC review of the Trustees’
investment decisions is just one example of their attempts to circumvent the oversight
responsibilities of the TSC on which they serve. During the proceedings in the Circuit
Court, the Trustees reached an agreement (without the Schwans’ knowledge or
participation) to provide the Beneficiaries and the Attorney General with certain
information and documents regarding the Trustees’ investment activities, on the express
condition that the information not be shared with or disclosed to the Schwans. (8/21/14

Affidavit of Allen I. Saeks 1 2-4, CR 320-322; 2/15/15 Affidavit of Allen I. Saeks { 2,
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CR 434-435; Hearing Tr. pp. 46-47, App. 120-121.). Thereafter, the Trustees produced
"thousands of pages" of material to the Beneficiaries and the Attorney General pursuant
to a confidentiality agreement, a volume of information “significantly more” than what
was provided by the Trustees to the TSC at its annual meetings. (Hearing Tr. pp. 47, 72,
App. 121, 126.) None of the information provided by the Trustees to the Beneficiaries
and Attorney General has been made available to the Schwans or to the other two non-
Trustee members of the TSC, Ewert and Tweit. (Hearing Tr. pp. 46-47, 61-62, App. 120-
123.) In short, the Trustees have provided thousands of pages of information and
documents regarding their Offshore Investment activities to all parties involved in these
proceedings except the four non-Trustee members of the TSC, who together comprise a
majority of the committee specifically charged under the Trust Instrument with reviewing
the Trustees' administration of the Foundation, and the committee on which Trustees
Burgdorf, Boheim and Raabe purport to serve.

STANDARD OF REVIEW

The Circuit Court granted the Trustees' motion for summary judgment and
dismissed the Schwans' Petition, finding that the Schwans lacked statutory standing to
petition the Court for supervision and instructions under SDCL 21-22-9. On appeal, all
issues are reviewed de novo. See, e.g., AMCO Ins. Co. v Employers Mut. Cas. Co., 2014
SD 20 17 n.2, 845 N.W.2d 918, 920 (S.D. 2014) (standard of review is de novo on
review of a motion for summary judgment) (citation omitted); Pourier v S. D. Dep't of
Revenue, 2010 SD 10 1 8, 778 N.W.2d 602, 604 (S.D. 2010) ("[S]tatutory interpretation
and application are questions of law, and are reviewed by this Court under the de novo

standard of review"). Fritzmeier v. Krause Gentle Corp., 2003 SD 112 { 10, 669 N.W.2d
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699,702 (S.D. 2003) (""The question of whether a party has standing to maintain an action
is a question of law reviewable by this court de novo"). Under the de novo standard of
review, the Supreme Court gives no deference to the Circuit Court's conclusions of law.
Benson v. State, 2006 SD 8 1 39, 710 N.W.2d 131, 145 (S.D. 2006).

ARGUMENT

As members of the Foundation's TSC, the Schwans are charged with duties under
the Foundation's Trust Instrument to review the Trustees' administration of the
Foundation. The Trust Instrument confers upon them the power to request that the
Trustees account to the TSC for their actions and to appoint and remove Trustees as they
see fit. The Schwans' oversight responsibilities are critical features of the administrative
checks and balances established by the Foundation's settlor, Marvin Schwan, and they are
required to perform the special duties assigned to them under the Trust Instrument in
good faith.

In the wake of the Foundation's $600 million losses resulting from the Trustees'
Offshore Investments, the Schwans have attempted to perform their responsibilities as
TSC members by requesting that the Trustees account to the TSC with regard to their
investment decisions. At every turn, their efforts have been obstructed by the Trustees,
particularly the three Trustee members of the TSC. Without the active opposition of the
three conflicted Trustees who sit on the TSC, the remaining four members of the TSC are
deadlocked, and there is no TSC majority opposing the Schwans' Petition or their request
to have the Trustees account for their investment activities. To resolve this impasse, the

Schwans commenced this equitable proceeding to seek instructions from the Court as to
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how they and their fellow TSC members should carry out their duties under the Trust
Instrument.

The Circuit Court held that the Schwans lacked statutory standing to petition the
Court for instructions, disregarding the Legislature's expansive language in SDCL Ch.
21-22, which provides that "any person in any manner interested in" a trust may file a
petition seeking Court supervision and instructions. As members of the Foundation's
TSC, the Schwans have important duties under the Trust Instrument, and thus have a
special interest in the Foundation that is different than the interests of the Trustees, the
Beneficiaries, the Attorney General or members of the public at large. By virtue of their
duties and responsibilities under the Trust Instrument, they are persons "in any manner"
interested in the Foundation, and therefore have standing to petition the Court for
instructions under SDCL 21-22-9.

Alternatively, the Schwans have standing to apply to the Court for instructions
under SDCL Ch. 21-22 as a "trust committee.” The definition of a "fiduciary” in SDCL
21-22-1(3) includes a "trust committee, as named in the governing instrument or order of
the court. ..." Neither the language in SDCL Ch. 21-22 nor the terms of the Trust
Instrument itself requires a majority vote of the TSC to establish the Schwans' standing to
petition the Court on behalf of the deadlocked TSC. The Circuit Court incorrectly held
that a "majority” of the non-Trustee members of the TSC was necessary to act as a "trust
committee.” As a result, it never exercised its equitable powers to determine whether the
Schwans should be allowed to petition the Court for supervision and instructions on
behalf of the deadlocked TSC. Together, the Legislature's expansive language in SDCL

Ch. 21-22 and equitable principles compel the conclusion that the Schwans have standing

18



to apply to the Court for supervision and instructions regarding their responsibilities
under the Foundation's Trust Instrument pursuant to SDCL 21-22-9.

A The Schwans’ Petition for Instructions is governed by SDCL 21-22-9

The procedure for seeking Court supervision and instructions relating to a South
Dakota trust is set forth in SDCL 21-22-9. That section provides, in relevant part, as
follows:

Any fiduciary . . . or beneficiary of any other trust may, . . . if any of the

trust estate has its situs in this state, at any time petition the circuit

court ... to exercise supervision. ... Upon the petition being filed, the

court shall fix a time and place for a hearing thereon, . . . and, upon such

hearing, enter an order assuming supervision unless good cause to the

contrary is shown. ... The court shall make such order approving the

relief requested by the petition, give such direction to a fiduciary as the

court shall determine, or resolve objections filed by an interested party.

SDCL 21-22-9 (App. 107.) (emphasis added).

The Circuit Court characterized the issue of whether the Schwans are authorized
to seek court supervision and instructions under SDCL 21-22-9 as an issue of statutory
standing that does not implicate subject matter jurisdiction. (App. 8-11.) The Trustees
do not dispute the Court's jurisdiction or that SDCL 21-22-9 governs this proceeding.
(Hearing Tr. p. 68, App. 125.) The sole issue on appeal, therefore, is whether, based on
the Schwans' factual allegations and all inferences reasonably drawn therefrom, the
Schwans are parties permitted under SDCL 21-22-9 to petition the Court for supervision
and instructions. See Wojewski v Rapid City Reg'l Hosp., Inc., 2007 SD 33, 1 11-12, 730
N.W.2d 626, 631 (S.D. 2007).

For the reasons explained below, the Schwans are both "beneficiaries" and

"fiduciaries," as those terms are defined in SDCL 21-22-1. They therefore have standing

to petition the Court for supervision and instructions under SDCL 21-22-9.
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B. The Schwans are persons "'in any manner interested in** the
Foundation, and therefore have standing to petition the Court as
"beneficiaries."

The Schwans are "beneficiaries” as that term is used in SDCL Ch. 21-22 and
therefore have standing to petition the Court for supervision and instructions under SDCL
21-22-9. The term "beneficiary" as used in SDCL 21-22-9 is defined in SDCL 21-22-
1(1). That statute defines "beneficiary"” as "any person in any manner interested in the
trust.” SDCL 21-22-1(1) (App. 106) (emphasis added). Therefore, in determining
whether the Schwans are "beneficiaries,” this Court must look to the Legislature’s
definition of the term provided in 21-22-1(1). See SDCL 21-22-1 (providing definitions
for "terms used in this chapter,” including the term "beneficiary") (emphasis added); In
re Reese Trust, 2009 SD 111, 1 12, 776 NW2d 832, 835-36 (S.D. 2009) (stating for
purposes of a petition filed under Chapter 21-22 the definition of beneficiary is found in
SDCL 21-22-1(1)).

This Court's function in interpreting statutory language is well established:

When engaging in statutory interpretation, we give words their plain

meaning and effect, and read statutes as a whole, as well as enactments

relating to the same subject. When the language in a statute is clear,

certain, and unambiguous, there is no reason for construction, and this

Court's only function is to declare the meaning of the statute as clearly

expressed.

Paul Nelson Farm v. S.D. Dep't of Revenue, 2014 SD 31, { 10, 847 N.W.2d 550, 554
(S.D. 2014) (quoting State v. Hatchett, 2014 SD 13, {11, 844 N.W.2d 610, 614 (S.D.
2014)). The purpose of statutory construction is to discover the true intent of the law,

which the Court must ascertain from the language expressed in the statute. Martinmaas

v. Engelmann, 2000 S.D. 85, 149, 612 N.W.2d 600, 611 (S.D. 2000). "The intent of a
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statute is determined from what the legislature said, rather than what the courts think it
should have said, and the Court must confine itself to the language used." Id.

Here, the Legislature chose to define a "beneficiary,"” as the term is used in SDCL
Ch. 21-22, to include persons "in any manner interested in" a trust. It did not limit or
restrict the nature of the trust interest required to qualify as a beneficiary for purposes of
Chapter 21-22; rather, it chose to include in its definition persons interested in a trust "in
any manner." Had the Legislature wanted to limit the definition of "beneficiary" in
SDCL 21-22-1(1) to persons with a beneficial or financial interest in a trust, it certainly
could have included such language in that definition, as it elected to do in other trust
statutes. See, e.g., SDCL 55-1-12 (defining a beneficiary as "a person that has a present
or future beneficial interest in a trust, vested or contingent™); SDCL 55-13A-102
(defining beneficiary as an "income beneficiary and a remainder beneficiary”). The
Legislature's decision to define "beneficiary" more broadly in SDCL 21-22-1(1) to
include persons "in any manner" interested in a trust is clear evidence of its intent not to
restrict the term to persons with only a financial or beneficial interest. There is simply no
language in SDCL 21-22-1(1) to limit the definition of beneficiary in a proceeding under
Chapter 21-22 to persons with a beneficial interest in a trust. See Citibank, N.A. v. South
Dakota Dept. of Revenue, 2015 SD 67, 15, _ N.W.2d __ (S.D. 2015) (rejecting
argument to allow exception to three-year limitations period when there was no language

in the statute permitting an exception.)™

13 Moreover, this Court's rules of statutory construction require that “statutes of specific
application take precedence over statutes of general application.” Citibank, 2015 S.D. 67,
119. Here, the definition of beneficiary found in SDCL 21-22-1(1) applies specifically
to proceedings under SDCL 21-22-9, and therefore takes precedence over statutory
definitions of beneficiary found in other Chapters.
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In this case, the Schwans, as members of the Foundation's TSC, are clearly
"person[s] in any manner interested in" the Foundation. The Foundation's Trust
Instrument charges them with the duty to review the Trustees' administration of the
Foundation, and grants them powers to request that the Trustees account to the TSC with
regard to their activities and to appoint and remove Trustees. The Schwans' interest in
the Foundation is neither "casual” nor merely "altruistic." (App. 18-19.) Rather, their
powers and duties as members of the TSC confer upon them a special interest with regard
to the administration of the Foundation that is different than the interests of the
Beneficiaries, the Trustees, or the Attorney General. By accepting these duties as
members of the TSC, the Schwans are obligated to carry out their responsibilities in good
faith. See generally Uniform Trust Code 8 808(d) (holder of a power to direct actions of
trustee is presumptively acting in a fiduciary capacity with respect to the powers granted
and is required to act in good faith with regard to the purposes of the trust and the
interests of the beneficiaries); Restatement (Third) of Trusts, § 75 Comment e (third party
holding power to direct or control actions of a trustee for the benefit of someone other
than the third party holding that power is subject to fiduciary duties in the exercise of that
power). The plain language in SDCL 21-22-1(1) compels the conclusion that persons to
whom the Trust Instrument has conferred such important powers and duties are persons
"in any manner interested in" the Foundation.

The Supreme Court of Texas addressed precisely this issue in Lokey v. Texas
Methodist Foundation, 479 S.W.2d 260 (Tex. 1972). In that case, the court held that a
petitioner, a single member of a three person committee charged with the duty to direct

the distributions from a $100,000 charitable trust, had standing to file suit to seek the
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removal of a foundation as trustee. (Id. at 265.) Article 7425b-24 of the Texas Trust Act
governing the proceeding in Lokey provided that "actions hereunder may be brought by a
trustee, beneficiary, or any person affected by or having an active interest in the
administration of the trust estate."'* The court there held that the petitioner had standing,
even though he had no beneficial interest in the trust, because he raised the funds at issue
and "he is one of a committee of three charged with the duty and responsibility of
directing the distribution of the $100,000 trust fund.” (Id. at 265) (emphasis added). In
interpreting the Texas Trust Act, the Court held that the Attorney General was not the
only person who could bring suit to enforce or attack a charitable trust, but that "any
other person doing so must have some special interest in the performance of the trust
different from that of the general public.” (1d.) (emphasis added); accord, In Matter of
Hill, 509 N.W.2d 168, 172 (Minn. Ct. App. 1994) (holding that descendant of the settlor
of a charitable trust who had no beneficial interest in the trust was nonetheless a "person
interested in the trust,” and had standing in a charitable trust proceeding); St. Mary's Med.
Center, Inc. v. McCarthy, 829 N.E.2d 1068, 1072 (Ind. Ct. App. 2005) (assuming without
deciding that petitioner with ties to grantor's family and grandson of a member of trust
committee who voted to build a chapel with trust funds had more than a general interest
in trust and therefore had standing even though he had no beneficial interest).

Not surprisingly, courts in other jurisdictions have interpreted the phrase "in any
manner interested” expansively. See, e.g., Shoffeitt v United States, 403 F.2d 991, 992
(5th Cir. 1968) ("[T]he statutory language 'every person in any manner interested in the

use of ' is broad and has been broadly construed.") (citation omitted); Montgomery Cnty.

14 Article 7425b-39 of the Texas Trust Act similarly authorized the removal of trustees
under certain conditions "on petition of any person actually interested."
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v Merscrop, Inc., 904 F. Supp. 2d 436, 450 (E.D. Pa. 2012) ("[T]he Act, in permitting an
action to compel recordation by any person 'in any manner interested' in a conveyance . . .
creates a broad right of enforcement."); Norwest Bank Neb., N.A. v. Bellevue Bridge
Comm'n, 607 N.W.2d 207, 211-212 (Neb. Ct. App. 2000) (analyzing the phrase "any
manner interested," and stating "[i]n popular parlance, the word, ‘any' usually means all
or every").

Here, the Legislature's decision to grant standing to any persons "in any manner
interested" in a trust certainly must be construed to mean more than just a person with a
beneficial interest in a trust. It must, at a minimum, include persons with special powers,
duties or interests under the governing trust document, regardless of whether their interest
is beneficial or financial. Lokey, 479 S.W.2d at 265. To hold otherwise would violate
the Legislature's intent and ignore the plain meaning of the words and phrases used in
SDCL 21-22-1(1).

The Circuit Court improperly relied on definitions of "beneficiary™ found in
common law, other South Dakota statutes and even Black's Law Dictionary to support its
conclusion that a person's interest in a trust must be beneficial in nature to qualify as a
beneficiary under Chapter 21-22. (App. 17-18.) The Court's reference to these sources
was both unnecessary and erroneous, since the term "beneficiary” is specifically defined
by statute in SDCL 21-22-1(1). See In re Reese Trust, 2009 SD 111, {12, 776 N.W.2d
832, 835 (S.D. 2009) (applying statutory definition of "beneficiary” in SDCL 21-22-1(1)
in proceeding under SDCL Chapter 21-22). In addition, by restricting the statutory
definition of "beneficiary" to a traditional definition of a person with a beneficial interest,

the Circuit Court ignored the fact that the statutory definition itself is broader than the
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traditional definition of beneficiary, since it includes "creditors who have asserted a claim
against the estate"—parties not traditionally considered "beneficiaries."

This Court need not decide in this case whether persons with only a "casual” or
"unconnected" interest in a trust have standing to seek Court supervision and instructions
as beneficiaries under SDCL 21-22-9, because those are not the facts before the Court.
As the Circuit Court noted, "[t]he Schwans unquestionably have an interest in the
Foundation which is more than casual and unconnected.” (App. 18.) As descendants of
the Foundation's settlor, and as members of the Foundation's TSC with specific powers
and duties under the Foundation's Trust Instrument, the Schwans have a special interest
in the administration of the Foundation that is different than the interests of the
Beneficiaries, the Trustees, or the Attorney General. See Lokey, 479 S.W.2d at 265. As
such, they are clearly "persons in any manner interested in" the Foundation, and have
standing to petition the Court for supervision and instructions as beneficiaries defined
under SDCL 21-22-1(1).

C. The Schwans constitute a "'trust committee,” and therefore have

standing to petition the Court for supervision and instructions as
"fiduciaries' under SDCL 21-22-9.

Under SDCL 21-22-9, any "fiduciary" of a trust may petition the Court for
supervision and instructions. A "fiduciary"” as that term is used in SDCL 21-22-9 is
defined as a "trustee, custodian, trust advisor, trust protector, or trust committee, as
named in the governing instrument or order of court, regardless of whether such person
is acting in a fiduciary or non-fiduciary capacity.” SDCL 21-22-1(3) (App. 106)

(emphasis added).
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In this case, the Circuit Court found, and the Trustees do not deny, that the
Schwans are members of a "trust committee.” (App. 14.) The Circuit Court determined,
however, that the Schwans lacked standing as a "trust committee™ because their Petition
was not supported by a "majority" of the members of the TSC. (ld. 14-15.) The Circuit
Court's holding was in error for several reasons.

The seven-member TSC includes three Trustees—Appellees Burgdorf, Boheim
and Raabe—who presumably are the very persons responsible for the investment
decisions that led to the Foundation's $600 million loss. (Pet. 13, 23-26.) They have
loaned $20 million to three Costa Rican entities on which Boheim, Burgdorf, and a
member of Burgdorf's family sit on the Board of Directors. (Id. §25.) All three Trustees
have repeatedly used their positions on the TSC to block TSC review of their own
investment decisions and activities—a blatant conflict of interest and violation of the
Trustees' fiduciary duty of loyalty to the Foundation. See Restatement (Third) of Trusts,
8 78(1) (2007) ("[A] trustee has a duty to administer the trust solely in the interest of the
beneficiaries, or solely in furtherance of its charitable purpose.”); Foundation Conflict of
Interest and Disclosure Policy (Pet. EX. 2, App. 65.) (requiring Trustees to "act
exclusively in the interest of the Foundation and not use their position to further their
own financial interests or to derive personal advantage™); Foundation Code of Business
Conduct and Ethics (Pet. Ex. 3, App. 70.) (conflict of interest exists "when a person's
private interests interfere in any way (or even appear to interfere) with the interests of the
Foundation as a whole™). Clearly, Burgdorf, Boheim, and Raabe have a personal interest

in preventing the TSC from scrutinizing their actions as Trustees, and thus have a conflict
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of interest that should disqualify them from participating in the TSC's deliberations over
whether to demand an accounting from the Trustees.

The Trustees' conflict of interest in this case is very similar to a conflict of interest
that led to the removal of one of the Foundation's Trustees from his position as trustee of
another trust created by Marvin Schwan. See In re Schwan 1976 Grandchildren's Trust,
TR. 05-36, (S.D. Cir. Ct. 2011) (Tiede, J.) ("Tiede Decision").*® In that case, the Trustee
had been appointed to serve as Trustee of the Foundation and a second family trust
established by Marvin Schwan known as the 1976 Grandchildren's Trust. (Id. at2.) The
beneficiaries of the 1976 Trust alleged that the Trustee had violated his fiduciary duty of
loyalty to the 1976 Trust by making investment decisions as a Trustee of the Foundation
that caused substantial harm to the 1976 Trust. (ld. at 6.) The Trustee attempted to
excuse his conflict of interest and disloyalty to the 1976 Trust in that case by arguing that
Marvin Schwan had initially appointed him as Trustee of both trusts. (Id. at 12.) Judge
Tiede rejected that argument, finding that the Trustee's conflict arose not from his initial
appointment as Trustee of both trusts, but rather from his investment decisions as Trustee
of the Foundation that were made at the expense of, and in violation of his undivided
duty of loyalty to, the 1976 Trust. (Id.) Judge Tiede held that the Trustee had engaged in
"serious breaches of trust"” that justified his removal as a trustee of the 1976 Trust. (Id. at

14))

15 Judge Tiede sealed the file in the In re Schwan 1976 Grandchildren's Trust case by
court order. However, the Circuit Court in this proceeding granted the Schwans' motion
to take judicial notice of the Tiede Decision. (App. 20.) The Tiede Decision is filed
under seal as part of the record in this case. The citations to the Tiede Decision in this
brief refer to the page number of Judge Tiede's memorandum decision.
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In this proceeding, the Circuit Court recognized that, without the participation of
the three conflicted Trustee members of the TSC, the remaining four TSC members were
evenly divided on whether to request that the Trustees account to the TSC. (App. 15.)
Despite the lack of a majority opposing the Schwans' Petition, the Circuit Court held that
without a majority of the four remaining TSC members supporting their request, the
Schwans lacked standing to act as a "trust committee” under SDCL 21-22-9. The Circuit
Court's holding is unsupported by the terms of the Trust Instrument or the language of
SDCL 21-22-9.

The Foundation's Trust Instrument expresses no requirement that the TSC act by a
"majority” in requesting an accounting from the Trustees. (Tr. Inst. Art. 6.A.(9).) It
provides only that the Trustees "shall account to the Committee upon the Committee's
request.” (Id.) The absence of any requirement that a "majority"” of the deadlocked TSC
must request an accounting is significant, because the Trust Instrument elsewhere
specifically states that a "majority” of the TSC is required, for example, to appoint and
remove Trustees. Absent a majority requirement in the Trust Instrument to request an
accounting from the Trustees, the Circuit Court erred in ruling, as a matter of law, that
the Schwans lacked standing to represent the interests of the deadlocked TSC.

Furthermore, the statutory language of SDCL 21-22-1(3) recognizes the Court's
equitable powers to determine whether a party should be permitted to petition the Court
for instructions as a fiduciary. SDCL 21-22-1(3) defines a fiduciary to include a "trust
committee, as named in the governing instrument or order of court. . .." SDCL 21-22-
1(3) (emphasis added). The Circuit Court never reached the question of whether or not

the Schwans should be permitted to petition the Court in equity as a "trust committee,”
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since the Court erroneously ruled as a matter of law that the Schwans needed the support
of a "majority" of the four non-Trustee members of the TSC to act as a trust committee.

The Circuit Court's failure to consider the use of its equitable powers to determine
if the Schwans should be allowed to petition the Court for instructions on behalf of the
deadlocked TSC was reversible error. See, e.g., Nicholson v. Isaacman, 26 F.3d 629,
630, 633 (6™ Cir. 1994) (reversing a lower court for its failure to exercise its equitable
powers); Metro. Dist. Comm'n v. Conn. Res. Recovery Auth., 22 A.3d 651, 658 (Conn.
App. Ct. 2011) (reversing a trial court for failing to hold a hearing to consider defendant's
claim for equitable relief); Belluso v. Tant, 574 S.E.2d 595, 596 (Ga. Ct. App. 2002)
("The trial court determined as a matter of law that [plaintiff] lacked standing to bring the
action. Because we find the trial court failed to consider applicable precedent authorizing
the exercise of its equitable powers in favor of [plaintiff], we reverse."); Gorsuch Homes,
Inc. v. Wooten, 597 N.E.2d 554, 561 (Ohio Ct. App. 1992) (reversing because "there is no
indication [in the trial court's decision] that [plaintiff's] equitable argument was
considered.")

The equities in this case compel the conclusion that the Schwans should have
been recognized as a "trust committee" with standing to petition the Circuit Court for
instructions. As members of the TSC, they have special powers and duties to review the
Trustees' administration of the Foundation and were obligated to carry out their
responsibilities under the Trust Instrument in good faith. See, e.g., Restatement (Third)
of Trusts § 75 and Reporter's Notes at 65. In light of the Trustees' $600 million
investment disaster and the TSC's duties to review the Trustees' actions to determine their

fitness to continue to serve as Foundation Trustees, the Circuit Court should have
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exercised its equitable powers to recognize the Schwans as "fiduciaries™ by court order
under SDCL 21-22-1(3).

D. The Circuit Court's decision unfairly denies the Schwans, as well as
fiduciaries in other South Dakota trusts, access to the courts to seek
instructions regarding their trust duties.

A decision by this Court recognizing the Schwans' standing to petition the Circuit

Court for supervision and instructions is consistent with statutory language in SDCL 21-
22-1 and 21-22-9 and would reaffirm a longstanding right of trust fiduciaries to petition a
court in equity when necessary to determine how they should perform their special duties
to the trust.

It is increasingly common in modern trust practice for the governing trust
document to confer powers on a third party to direct or control certain conduct of the
trust's appointed trustees. See, e.g., Restatement (Third) of Trusts § 75 and Reporter's
Notes at p. 58. The definition section of SDCL Ch. 21-22 is evidence of the Legislature's
recognition of the existence and common use of trust committees, trust protectors,
consultants and advisors to oversee or assist trustees in managing or administering trusts.
See, e.g., SDCL 21-22-1(3) (defining trust custodians, trust advisors, trust protectors and
trust committees as "fiduciaries").

When the power to direct or control the actions of trustees is for the benefit of
someone other than the third party to whom such powers are conferred, the third party
may be subject to fiduciary duties in the exercise of such a power. Restatement (Third)
of Trusts 8 75, Comment e at p. 56. "Circumstances . . . may justify one or more of the
beneficiaries in relying on the holder of such a power to monitor the administration of the

trust, so that there may be an affirmative duty to act when the power holder knows or

30



should know that the purposes of the power call for some action to be taken." 1d.,
Comment f; see also Uniform Trust Code § 808(d) ("a person, other than a beneficiary,
who holds a power to direct is presumptively a fiduciary who, as such, is required to act
in good faith™).

A trust fiduciary's access to the courts to apply for instructions when questions
arise regarding his or her duties to the trust, and the court's power to grant instructions in
such circumstances, "has long been viewed . . . in most states as inherent in the equitable
powers of courts having jurisdiction over trusts.” Restatement (Third) of Trusts § 71
Comment a; see also Uniform Trust Code 8 201 Comment (“The jurisdiction of the court
with respect to trust matters is inherent and historical and also includes the ability to act
on its own initiative . . . and provide a trustee with instructions.”). The expansive
language used by the Legislature in SDCL Ch. 21-22 granting standing to "any person in
any manner interested in" a trust to seek court supervision and instructions under SDCL
21-22-9 is consistent with this longstanding equitable right, and assures that all persons
with special trust duties in South Dakota have access to the courts to seek guidance in
complex cases rather than acting improperly without opportunity for judicial guidance
and later being sued for damages.

The Circuit Court's narrow reading of the standing provisions in SDCL Ch. 21-22
improperly denies the Schwans court access to seek judicial clarification of their duties to
the Foundation under the Trust Instrument. As legal precedent, it would also potentially
deny court access to trust fiduciaries with special powers and in future cases. Chapter 21-
22 should be read to avoid such unintended and anomalous results. The Schwans, as

persons assigned special powers and duties under the Foundation's Trust Instrument,
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should be regarded as persons "in any manner interested in" the trust with standing to
petition the court under SDCL 21-22-9, regardless of whether or not they have a financial
or beneficial interest in the trust. Such a holding is consistent with the Court's inherent
equitable powers to provide instructions to persons with special trust powers and duties

when necessary.

CONCLUSION

For all of the reasons set forth above, Appellants Mark and Paul Schwan
respectfully request that this Court reverse the decision of the Circuit Court and hold that
they have standing to petition the Court for supervision and instructions under SDCL 21-
22-9.
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STATE OF SOUTH DAXOTA) >IN CGIRCUIT COURT
188 ‘

COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRQUIT

In the Matter of the MARVIN M, TRU 14-21
SCHWAN CHARITABLE VOUNDATION

MARK SCHWAN and PAUL SCHWAN,
ayg members of the Trustee Buccession
Committes of the Marvin M, Schwan
Charitable Foundation,

Petitioners, MEMORANDUM OPFINION
AND ORDER

V4,

LAWRENCE BURGDORF, KEITH
BOHEIM, KENT RAABE, GARY
STIMAC and LYLE FAHNING, as
Trustees of the Marvin M, Behwan
Charitable Foundation,

Respondants,

This matter ia before the cou'r’c‘ upoen the Petition of Mark Schwan and Paul
Sohwan {collectively “the Schwans”) seeking court supézvision of the Marvin M.
Schwan Charitable Foundation (“the Foundation”), The Foundation's trustees,
Lawrencs Burgdorf, Keith Boheim, Kent Raabe, Gary Stimac and Ly‘le Fahning
(colloctivaly “the Truatees") previously filed a motion to dismise the Petition which
the vourt hasg converted to g summary judgment motion, Also pending before the
court ig the Schwane' motion for judicial notice and the Trustees' motion to strike
the Affidavit of John H, Langbein, '

The court held a consolidated hearing on the motions on February 28, 2105.
The Schwans were represented at the hearing by Thomas J, Wei]: and Blai;a

Shepard, Jr. The Trustess were reprasented by Vince M, Roohe end Reese Almgnd,
' 1
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The South Dakota Atterney General was present threugh Assistant Attornays
Gensral Joffrey P. Hallem and Phil Carlson, Pamela Bollweg and Kennith L, Gosch
wara also present, representing sepavate individual named beneficiaries of the
Foundation, |

On May 15, 2018, the court gave the parties natice of its intent to treat the
Trustees' motion to dismise as a motion for summary judgm.ent pureuant to SDCL §
18-6-56. The notice, Jater amended on June 1, 2015, established deadlines for the
parties to submit materials “pertinent to” a swmmary judgment motion, See §§
SDCL 15-6-12(k), 15-6-12(c), The parties have ginge submitted those materiala.

After fully reviewing the parties’ avguments, reading all of their wrltten
submissions and the relevant authorities, and carefully considering the issues
pragented, the court grants the Trustees motion for summary judgment. The court
also grants the motion to strike the Affidavit of John H, Langbein and grants the
motion for judicial notice. '

FACTUAL BACKGROUND

Marvin Schwan established the Foundetion in 1992, The Fouﬁdatiun wes
conceived as a perpetual charitabla foundation, and its trust instroment
(“Foundation Trust Instrument” or “Trust Instrument”) lists seven named
beneficiarigs ~ Wisconsin Bvangelical Lutheran Synod, The Lutheran Chwch,
Missourl Syned, Wisconsin Lutheran College Conforence, Ino, Evangelical

Lutheran Syood, Bethany Lutheran Cellege, Ino., International Lutheran Laylﬁan's
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Leaguo, and Wisconsin Evangslical Lutheran S8ynod Kingdom Workers, Ine,
{vollectively the "Named Beneficiavieg"),)

The Foundation Trust Instrument provided for at loast twe trustees but no
more shaa five, Originally, Marvin Schwan named himself, his brother, Alfrad
Schwan, and friend, Lawrence Burgdorf, &s trustees, Currently, the Trustess are
Mosgre, Burgdorf, Bohein, Raabe, Stimas and Fabning,

The Trust Instrument alse provided for a trust succesgion corammittes ("TSC,
As it name suggests, the TSC is responsible for selacting and removing trustass,
The original members of the TS8O included Marvin S¢hwan, Alfred Schwan,
Lawrence Burgdorf and Owen Roberts. The current TS is comprised of Mark
Schwean, Faul Schwan, David Bwert, Paul Tweldt and current Trostees Burgdoxf,
Boheim and Raabe. The TSC also has the power to veview the trustees’ efforts on
behalf of the Foundation by requiriné the trustees to “account to the [TSC] upon the
[TS('g] request with regard to the Trustess’ doings...! Trust Instrumént, Sixth
Art, 1A,

After Marvin Schwan pasead in Mey of 1683, the Foundation !;eceived all of
his stoek ln what was ultimately' known as Schwan Food Company. Purguant to
Mr. Schwan's estate plan, the Foundation redsemed the stock and funded itgelf with
assets of nearly $1 billion, See In re Schwan 1986 Great, Great, Grandehildren’s
Trust, 2008 811 9, 8, 708 N, W.2d 849, 861 (deacribiﬁg the funding of the

TPoundation); eze alse Petition for Covrt Supsrvision at 1 10

*Thare ia no dispute that the provisiona of the Trust Instrument are subjact to
South Dakota law or that the case ig correctly venued in Minnehaha County,
3
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At the center of the current controversy involving the Schwans and the
Trustees are significant investment losses sustained hy the Foundation aa a result
of three real eetate investments, The Investments all involve luxury hotels at
locations in the Caribbsan and include the Four Seasons Resort at Bimerald Bay,
Great Hxuma, Bahrmas, the Ritz Carlton Hotel at Seven Mile Baach, Grand
Cayman, Cayman Islands, and the Four Seasons Resort at Peninsula Papagayo,
Costa Rico, The Schwana estimate the losses total over $400 million which aceount
for a significant reduetion in the Foundation's aseets and reduced distributions to
the ssvan Named Benaficiaries. See Paul Schwan Aff, of 8/14/14 at {4; see also
Patitioners' Supplement Brief of 6/24/14 (deseribing loages of $600 million).

The fact that the Foundation has sustained thess losses is not disputed, and
the Trustees claim their sxistence is long-atanding and well-known. The Schwans,
for their part, anggest the Oaribbean.luxury hotal investments may not be sultable
mvestments for the Foundation, and, more specifically, they claim the Trustees
have not sufficienily secounted to the TSC for the losses and the decisions to
undertale the investments. |

The other members of the TSC do not appeay to share this position, Despits
efforts by the Schwans to obtaln additional information about the Caribbean
investwents, they have been unable to sacuve the concurrence of other TSC
members, three of whom also serve as current trustses, Indeed, the Trustess have
assortad, among other things, that they have already provided an adequate

accounting and, further, that they have the authority under tha Foundation Trust
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Imstrument to conelugively detevmine sufficient compliance with the accounting
regquirement,

Notwibhstandiné this position, the Trustess have, durlng the pendency of this
case, offored fax greater discloswe to the Named Beneficiaries and the Attorney
QGeneral’s Office ~ but not the Schwans, Following their veview of the information,
the Named Beneficiaries, the Attorney General and the Trustess entered into a
contingent settlement agrecment, The settlement agreament is contingent upon
this court dismissing the Schwans' Petitlon with prejudics and prevides for the
eventual regignation of Trustess Burgdorf, Boheim and Renbe along with the
aventual vesignation of Messrs, Burgdorf and Bobaim as members of the TSC. The
settloment agreemsnt also conternplates an amendmsnt t0 the Foundation Trust
Instrument to prohibit trustess from simulianeously serving as TSC members,
though the affactive date for the ameﬁdment is wndetermined.

The Schwans are seeking court supsrvision of the Foundation pursuant to
ADCL § 21-22.9 to obtain an accounting and further instructions from the court,
The Trustecs resist court superviaion, asserting a number of argumeﬁts. Chief
among them is the claim the Schwans are nat authorized to sesk court supsrvision
under South Dakota law and are not, in any event, able to obtain a different

acnounting from the Trustees under their intevpretation of the Truat Instrument,

The Trugtees algo claim that their opposition to court supervision along with

the opposition of the Named Beneficlaties and the Attorney General militate

againat it. Further, the Trustees have argued the Sehwans proviously relessed any

App. 5

S




olajms arising from an individual's simultaneous appointments ag a trustas and a
TH3C member,

Finally, the Trustoos claim the contingent settlerment agreement rondere the
Petition moot. The Named Bensficiaries and the Attornay General have joined in
the request to dismisas the petition on the basis of mootness.

AUTHORITIES AND ANALYSIY

L The controversy is not rendered moot by the contingent settlement
agreement among certain parties.

“It is a fondamental principle of our jurisprudence that ccurts do not
adjudioate isgues thaf are not actually before them in the orm of vases and
controversies,” Mosller v, Weber, 2004 3D 110, 4 46, 688 N.W.2d 1, 18, A onse
becomes moot, when “the actual controversy consas and it becomes {mpossible for the
o Gort to érant affeotual relief.” See Hewit? v. Felderman, 2018 8D 81,9 11, 841
N.W.2d 258, 262 (applying principle of mootnesa in the appallate context) (sitations
oritted),

The controversy hers remains a live ona for which this cour;: may grant |
offoctual rellof. The Trustees, the Named Beneficiaries and the Attornay General
("the Trostees" for this seotion) argue that the contingent settlement agresment,
among the parties other than the Schwane, renders the cese moot, hut the cleim ie
nnsuatainabls for a number of reasons,

Tirst, the contingant sstilement agreement i8 an agreement among non-.
adverse parties, not the Sohwang, which is contingsnt upon the Trustees prevailing

against the Schwans, If anything, a decizion dismissing the Schwans' Petition
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would render the need for the contingent settlement agreement moot - not the
rgverss,

Second, the provisions of the settlement agreament do nofk preempt the
court's ability to grant effsctual velisf, Kven assuming, without deciding, that the
court wonld order removal of the Trustees and bar thelr sexvice on the T8C if it
assumed supervision, It would do so without any temporal constraints, By contrast,
the timetable for these changes, under the confingent ssttlement agresmeant, is
delayed and wncertain. For exampls, My, Burgdof would resign an a trastee within
80 days of a decision dismissing the patition or an order affirming that deeision in
the event of an appeal to the South Dakota Supreme Court. Mr. Bohelm wounld
roslgn within that seme timeframe, or within 80 days of the Foundation's
recapitalization effoxt for the Costa Rica resort, whichever is later, Also, the
amendment of the Trust Instrument to prohibit truatess from serving on the TSC
bacomes sffective on a date the partise determine after "conferfing] in éood faith" ¢
Petition for Dismissal, filed /17/16, Bx, 1 attachment, '

Beyoud this, removal of the Trustaes and barring thelr ssrvice .on the TSC,
gven if 1t were part of the relief orderad, dose not repressnt the universs of actions
the court conld undertaks. For example, part of the court's instructions if it
assumsd jurisdiction could include a requirement that the Trustees account to thel

T8C, Including the Schwans, to the same extent it shared information with the

*The court is leaving aside the question of whether any of the non-adverss parties
would actually seek to enforce the settlement agreement if its provision were not
obsarved, .

7
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Named Beneficiaries and the Attormney Gensral, The contingent ssttloment
agresment makes no allowance for such an accounting, 8

Questions of mooctness aaide, the contingent ssttlemont agresment shopuld not
play any role in the determinaiion of the ivsuss before the eonrt, The court muat
decide these issues solemnly and independently basad upon the law and the record
- not based upon the effect of an agreement that only operates if the eourt decides
theo case in a particular way. Such a utilitarian argument rosts uneasily upon the
premise that the Trusteed contingent willingness toresign and amend the Trust
Instrument somehow impacts the court’s application of the principles governing the
merits of this eage.? It does not,

I,  The question of statutory standing does not bmplicate subject matter
jurisdiction,

The prineipal issue presented heve s alse a threshoeld one ~ whether the

Schwans are authorized to seek court supervision for the Foundation. The Trustses

!Though the eourt is not deciding the isswe of the Trustees’ ability to intexprot the
Trust Instrument, it is aware they possess the authority to determine “the meaning
and reference of any amblguous expression used in this instrament,” Trugt
Ingtrument, Sixth Art, T O, Asauming, arguendg, the term “account” is ambiguous
and could require interpretation, the Trustess' power to determineg its meaning is
further conditioned wpen “good faith and the exercise of reasonable judgment],]" Id.
At o minimum, the record reflects two types of accounting, and more specifically,
the Trusteos' inclination to provide two types of accounting with more degail
provided to the Named Beneficiaries and the Attorney General than to the TSC
which is actually charged with reviewing the Trustess “doings,” Perhops a
reasonable sxplanation exdsts, but suffics it to say here that the Trustess' authority
to interpret ambiguous Trust Instrament terms would not necessarily prevent an
order to provide a greater level of accounting if the court were assuming supervision
of the Foundation.
*The settlement agreement, by its own terms, states that it should not be
admissible “for any purposs in any proceeding.” Petition for Dismissal, filed
2/17/16, Ex, 1 at § 18. The parties to the agreemant have ohviously waived
operation of that provision at least to the extent it has beon submitted hare,

8
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characterize the lssue as one of standing which they claim impacts subject matter
jurigdiction, Because the argument relates to jurisdiction, the court has considered

the issus further and concludes that the statutory standing gusstion here does not

implicate jurlsdiction,

The Bighth Circuit Cours of Appeals hes observed that the single ferm

“gtanding” refers to distinet legal doctrines:

Though all are termed “standing,” the differences between statutory,
constitnbtional, and prudential standing are important, Constifutional
and prudential standing are about, respectively, the constitutional
power of a federal court to resolve a disputs and the wisdom of so
dolng, Statutory standing is slmply statubory interpretation; the
question it agks is whether Congross[, or the State,] has aocorded this
injured plaintiff the right to sue the defendant to redress his injury.

Miller v, Redwood Toxicology Loboratory, Ine., 688 F.8d 928, 934 (8% Cir, 2012)
(quoting Graden v, Conewant Svs., Iné., 466 F.34d 201, 296 (8d Cir.2007)) (oMeginal

emphasis of Graden court) (fnternal citations omitted).

The Sowth Dalota Supreme Court has concluded that even tongtitutional

gteanding — requiring a plaintiff's injury in fact ~ doss not necessarily create n

jurisdictional issus;

Subject matter jurisdiction is conforved solely by eonstitutional or
atatutory provisions, Black's Law Dictionary defines subject matter
Juriadiction ra jurisdiction over the nature of the ease and the type of
rehef sought; the extent to which a court can yule on the conduct of
persons Or the status of things, Conversely, standing is a party's right
to make a lagal clalm or sesk judivial enforcement of a duty or right,
In ordar to establish standing, & litigant must show: (1) an injury in
faet that is (a) conorete and partienlarized and (b) sctual or bnminent;
(2) a causal connsction between the plaintiffs injury and the conduct of
which the plaintiff complains; and (8) the likelihood that the injury wilt
he redreased by a favorable decision, Datermining lock of stunding or
9




lack of subject matter jurisdiction are separate argumentts thal require
seporale onalyses, It is possible for & court to have subfaot matter
Jurisdiction, bui @ porty sould lack stending.

City of Rupid Cily v. Estes, 2011 8D Y 9 n.6, 805 N.W,2d 714, 717 n. 6 (internal

gquotations and citations omitted) (emphasis supplied).t

The guestion of whethep the Schwans' ability to seek court supervigion
involves a jurisdictional question impacts the proper lege) standard wnder SDOL §
16-8-12(b). If, a9 the Trustees suggest, the argument is jurisdictional, Ruls 12(h)(1)
allows the court to consider matters outside of the pleadings, and no presuamptive
truthfulness applies to the non-movant's allegations, Hutierville Hutterian
Brethren, Inc. v. Waldner, 2010 8D B8, Y 20, 791 NJW.2d 189, 174176, Howaver,
when the motion to dismiss challenges the legal sufficiency of the compliant or, in
this cage the Petition, the court accepts the pleader's description of what happened
along with any conclusions rengonably drawn from them, Wojewski v, Ropid Clty
Regional Hosp., Ine., 2007 8D 38, 1 11, 780 N.W.2d 626, 681 (intamreting SDUL. g
16-6-12(6)()). '

In the court's view, the quastion of statutory standing presented hore is not &
jurisdictiomal guestion’ but, rather, a question of statutory interpretation focusing

upon whether the Schwané ave pmang those designated in SDCL § 21-22-1 who may

¥ Out Supremo Court has equated standing with appeiiate jurfadiction previousty, though en jssue
requiring the Court to distinguish between types of standing was not presented. See e.g, Appeal
af Lawrsnce Connty, 499 N, W.2d 626 628-629 (5,0, 1993),
*Inits contemporary formulation of subject matter jurisdiction, the United States
Supreme Court has held that jurisdiction means simply “the courts' statutory or
constitutional power to adjudicate the case. United Stales v, Cotton, 536 U.8, at
630 (quating Steel Co, v, Citizens for Better Env't, 623 17.8. 83, 80 {1998)).

10
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seek court supervision of a trust, The eourt would otherwise reatrict its
ronglderation to the pleadings, but here the parties have submitted significant
additional information. The court agrees this informution should be considersd as
part of the record, and for this reason, the cowrt will treat the Trustess' motion to

dismiss as a motion for summary Judgroent and analyze it under the provieions of

SDCL § 15-6-56.

IIT, Determining whather the Schwans are proper parties to seek court
supervizsion of the Foundation,

A, Summary Judgment in an action under Chapter 21-22,

Tha standard for a trial court's determination of summary judgment is well
sattlod;

Summary judgment will be granted if the pleadings, depositions,
answers to interrogatories, and admissions on fils, together with the
affidavits, if any, show that there ia no gemtine iasue as to any
material fact and that the moving party 1 entitled to a judgment as a
matter of law.., A disputed fact is not material unless it would affect
the outcome of the suit under the governing substantive law.., When
a motion for summary judgment is made and supported as provided in
§ 16-6-88, an adverse party may not rest upon the mers aliegations or
deniale of hig pleading, but his responss, by affidavits or as obherwise
providsd in § 15~68-56, must set forth spedific facts showing that there
18 a genuine issue for trial, If he does not so xespond, summary
judgment, if appropriate, shall be entered against him,

Meorris Family, LLC ex rel. Morria v, South Dokola Dept, of Transp., 2014 8D 87, 4

11, 867 N.W. 2d 865, 860 (quotations and embedded citations omitted),

The text of SDCL § 21-28-9 requires court supervision of & trust “unless good

cause to the contrary is shown," 8DCL § 21-22-8. Hers, the Trustess sunggest,
among other things, that good cause exists because the Schwans are not proper

partles to seek court supervislon for the Foundation, Because the court ugrees, it
11
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malees no further determination of the other arguments offared by the Trustees or

by the Schwana,
B. Construing the definitions found in SDCL § 21-22-1(1) and (8).

South Dalkota law provides for judicial supervision of trusts upon ths petition
of a “bensficiary” ox a "fiduciary” SDCL § 21-22-8. Saction 21-22-9 provides in

yelevant pazt:

Any fiduciary or beneficiary of any other trust may,,. at any time
petition the cirouit court... to exercise supervision. Unon the petition
being filed, the court shall fix & time and place for hearing
thereon..,cause notics to be given as provided by this chapter, and,
upon such hearing, enter an order assuming supervigion unleas good
cause to the contrary is shown,,,

SDCL § 21-22-9.¢
At the heart of this controversy is the question of whather the Schwans are

either beneficiarios or fidueiaries under SDCL Chapter 21-22. Both terme ave

defined by statute:

(1) “Beneficlary,” any person in any manner interested in the trust, -
elary, y
inoluding & creditor ox olaimant with any vighta or clajmed vights
against the trust estate;

I de AR AW R WKW Ao KRR R Yk
{8) "Fidugiary," a trustee, cuetodian, trust advisoy, trust protector, or truat
committes, as named in the governing instrurment or order of court,

regardless of whether such person is acting in 4 fdueiary oy
nonfiduciary napaoity;

SDOL § 21-22.1(1), (3.0

*The Legislature amended SDCL § 21-23-9 in 2018, Those chanpes bepame

effective on July 1, 2018, but they do not appear to impact any of the issues

currently before the court, See 2018 8.D, Sess. Laws, Ch. 240 (HB 1051).
12
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The South Dalkota Supreme Court has not had ocoasion to interpret either
torm under clroumstances similar_ to those pregsented here, and this court is left to
conatrue them according to well-settled rulas of statutory construction.!! Thess
rules have besn summazrized by the Supreme Court in the following terms;

The purposs of statutory construction is to discover the true intention
of the law which s to ba ascertained primarily from the language
expressed in the statute, The intent of a stetute is determined from
what the legislature aaid, yather than what the courts think if shonld
have sald, and the court must confing itrelf to the language used.
Words and phrases in e stetute muat be given their plain meaning and
effect, When the language in a statute is cleay, certain and
unambiguous, there is no reason for construction, and the Court's only
funeticn {8 to declare the meaning of the statute aa clearly expressad,

Ditseover Bank v. Stanlgy, 2008 8D 13, ¥ 16, 767 N.W.2d 756, 762 (citation omitted). !
A statuts is ambiguous when it ia reasonably capable of being understood in

more than one sense.” Zoas v. Schaefars, 598 N.W.24 860, 882 (5.1, 1999) (citation

omitted), Where a court must constrﬁe an embiguous statuts, it may "look to ‘the

leglslative higtory, title, and the totel content of the legiglation [} Id, (quot‘mg

LaBore v, Muth, 478 N.W.%d 488, 488 (3.D.1991p.

¥ The Lepisleture also amendad the definition of beneficiary during its 2016 session,
adding the concluding phrass, “if the creditor or claimant demonstrates a previonsly
asseried specific claim against the trust estete.” See 2015 8.D, Sess, Laws, Ch. 240

({B 1087), : :|

4 Yor this reason, the court is granting the motion to steike the Affidavit of John H.
Langbein, Though Professor Langbein has written extensively on subjects
connected with truat law {and legal history as cited by the United States Supreme
Court), the conrt views the question presenied have s pue that turns upon
statutory construction. The broader principles of trust law described by Professor
Langhain in hie affidavit simply do not assist with the discrete iasuss before the
caurt,

13
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C. The Schwans’ membership on the Trust Succession Commiitee does
not make them fiduciaries under SDCL § 21-22-1(3),

Here, the term fiduciary, as defined in SDCL § 21-22,1(8), is not ambiguons}?
According to the plain langnage of tha statute, even those who are not acting in a
fiduciaty capacity could, nevertheless, be considered fiduciaries for purposas of
Chapter 21-22 ag long as they were included among those expressly liated in
gubdivision (8},

There is no dispute that Mark and Paul Schwan are not trustees of the
Foundation, They are not custodians or trust advisors, and neifther man {s named
8¢ a trugt protector in the 1992 Trust Instrument, See SDCL § 56-1B-1(2) (defining
trust protector for purposes of Chapter 658-1B as a person appointed by the trust
instrument), Both are, however, serving membars of the TSC whioh is g "fruat
cormmitted” established in the Trust Instrument. The guestion of whether they can,
acting withouf a majority of the TG, potition for court supervision of the
Foundatlon is resolved by the langﬁaga of the SDCL § 21-22-1(8) and the trust
document, .

First, SDCL § 21-22.1(3) limits fiduciary status to a singular "trust
committes” and does not allow for individual members to become fiduclaries by
acting independent of the trust committee, It seems self-evident that the
Legislature could easily have drafted subdivision (8) to allow individual txust

oommittee momhbers to be conelderad fiduclaries, but it did not. Nor did it provide a

2 Subdivision (8) was enacied by the Legialature in 2014 as a new subsection, All
parties have proceeded as if it applies to this cage,
14
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means by which individual members could act dezivatively in the name of the
commities.

Further, the trust document does not support the idea that an individual
membey of the TSC can act-unilaterally, Forinstancs, the TSC can appoint a
succoseor or additional trustes only with the consent of a “majovity of the living and
competent membersl,)” Trust Doc, Sixth Axt. § A8, Appointments to the TSC,
itself, are nlso determined by 8 majority of the members. See Trust Doe, Sixth Art,
JAT

The Schwans olaim that they can aof on behalf of the T'SC benruse thres of
the seven members are vonflicted by virtue of thaiy concurrent aervice as trustees,
Citing the Foundation's Conflict of Interest and Disclosure Policy, the Schwans
claim these three Trustess cannot, or will, not fairly demand an accounting of their
ownwork. ¥ven if these three Truatées were disquaelifisd, however, the fact
remaing that the Bchwans have baen unahle to obtain a majority of the four
remeaining members — Messrs, Ewert and Tweidt have not joined in the Schwang!
Petition for court supervision; nor have they previously agreed to seai: & morg
detailad accounting relating £0 the Cartbbean [uxury hotel investments.

The Schwans also argue that their individual roles on the TSC male them
fiduciaries ;)f the Fouudatiqn under common Jaw trust principles. This claim
overlooks the fact that the Legislature's definition of fiduciary in SDCT, § 21.82+1(3)
is a purely statutory one. Indeed, fiduciary status for under Chapter 21.22 dependy
only upon incduglon in one of the enumerated categories regardless of "whether guch
person 13 acting in a fiduoiary or nonfiduciavy capacity.,” SDCL § 21.22.1(8),

15
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Aceordingly, even if the Schwans are neting In a fidneiary capacity as individual
members of the TSC, they do not satisfy the atatutory definition of fiduciary unless
they are-acting as a trust commities, or acting within one of the othexr rolea set out
in 8DCL § 21-22-1¢3).

D, The Schwans are not beneficlaries under the definition set out in
SDCL § 21-22-1(1).

When construing the provisions of 8DCL § 21-22-1(1) defining a beneficiary,
additional rules of statutory construction ars necessary. Included among them {s
the principle that courts read statutes as o whole and in their entirety, Dakota
Plains AQ Cenler v, Smithey, 5009 SD 78, Y 46, 172 N.W .24 170, 186 {citations
pmittad), A court aleo reads a statute "with the underlying assumption that the
Legislature did not insert surplusage into {ts enactments|]" and presumes “the
Iogistature did not intend an abaurd or unreasonable tesult” Jd., 2009 SD 78, 4 46,
712 N.W.24 at 186 (sitations omitted),

The term "beneficiary” as defined in SDCL § 21-22+1(1) is reagonably capable
“of heing underetood in mors than one sense” Zoss, 98 N.W .24 a-t 552, The |
textual degeription of a beneficlayy as "any person in any manner interested in the
trust” is broad apd seemingly includes any person who has even a casual, non-
beneficial intevest in the trust, The “interest” requirement could also be reasonably

read moe narrowly to apply only to those with & beneficial or economio inforest in

the trust,

Under the former interpretation, any person who 1s otherwise wholly

unconnectod to the trust conld assert his “interest” in the trust in order to trigger

16
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the provisions of Chapter 21-22. Indeed, if this view provailed, the definition of
beneficiary would envaloﬁ all othar olassifications of status under Chapter 21-22,
ineluding those listed in the definition of fiduclary pacently enacied in subssction (8)
of SDCL § 21.22-1.

This result asems incongruous with the Legislature's clear intent. The
Loglalature’s decision to amend § 21-22-1(8) accompanied a corvesponding
amendment to IDCL § 23-22-9 which now allows fiduciarias to obtain court
supervision of a trust, There would be no reason to authorize this relisf for
fiduciaries if virtually any individual could seelt the same relief through the simple
expudisnt of having a cagual intersat in the truat. The court caninot accept the idea
that the Lagislature intended these amendments to be meaningless efforts, which
they would surely hecoms if the class of those who could seel court supervision was
effsctively unlimited.

BEvan if it will not support a construction that allows for an wnlimited class of
interssted beneficlaries, SDCL § 21-22-1(1) ia still cunapicuousl& Dbroad, allowing a |
beneficiary to be interested “in any manner,” However, the court concludas that a
hensficiary’a interest must be a bensficial one. To hold otherwise overlooks the
term “beneficiary,” iteelf. Indeed, it hardly seems novel that a beneficiary should
actually possess a beneficial interest. See In re Rease Trust, 2008 8D 11, 7?6
N.W.2d 888 (determining an alternative beneficiary u.nder trust docurnent has
sufficient interest io be a beneficiary under JDCL § 21-22.1(1)),

Without regard to its use in particular statute, the term beneficiary has

traditionally meant a benefielal interest. Black's Law Dictionary describes a
37
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beﬁafieiary, in the first instance, as someons “who henefita from the act of ancther”
Black's Law Dictionary 142 (6% gd.). Within the specific area of trust law, the legal
dictionary includes as beneficiarles those with "any present or future interest,
vegted or continzent and also includes the owner of an interest by aesignment or
other transfer.,” Id. at 148,

Other statutes enacted by our Legislature, though not controlling here, ave
consistent with this definition, For example, SDOL § (5-1-12 defines a beneficiary
a8 “a person that has a present or future beneficial interest in & trust, vested or
coniingent.” 8DCL § 58.1-12, South Dakota’s Uniform Principal and Income Act
defines a bensficiary of & trust ag “an incoms beneficiary and a remainder
bensficlary[]” SDCL § 65-18A-102; see also SDCL § §6-3-81 (describing an interest
in a brust, for purpeses of the statute, as including both interests in the ineome and
the principal), |

The Schwans have not citad any autherity from any jurisdietion fo support
the claim that a trust beneficiavy need not have a beneficial intérest. Nor has the
court been able to locate any such authority degpite undertaking its ﬁwn regearch,
The paucity of statutory or decisional law in this regard and the absence of any
svidence that our Legislature tntended to dramatically expand the definition of
beneflciary well beyond its traditional and common law definition further supports
the determination that the definition contained in SDCL § 21-22-1(1) requires a
beneficial interest.

Tha Sshwans unguestionably have an interast in the Foundafion which ia

morg than casual and unconnected. They are Marvin Schwan's children and profass
18
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an interest in perpstuating their father's philanthropio visior amid the
Foundation's stark logses. ¥ They also participate directly in the Foundation
through their service on the TSC,

3till, thelr shared intarest {9 not beneficial, The Schwans have no claim or
right to any of the Foundation's corpus or income, and they have no right under
South Dakota law to enforce this charltable trust, See SDCL § 55-9-3 (grantor can
designate a pefaon to enforce the charitable trust); see also § 65-8-5 (Atborney
General authorized to enforce chértable trusts). Paul Schwan acknowledges ln his
affidavit that he and his brother, Matk, “have nothing to gain personally from filing
this Petition, other than doing what we can to ensure tﬁat the Foundation is
managed in a professional, ethioal and transparent menner, for the long-term
benefit of the Foundation's beneficlaries," Paul Schwan Aff, of 8/14/14 at § b; see
also Petitioner's Reaponse to Trustees' Statement of Undisputed Matorial Packa at
#8 (it is nndisputed the Schwans are not entitled to or seeking income or principal
from the Foundation and ave not named beneficiaries in'the Trust Instrument). |
This altruistic Interest dogs not eguate to a beneficial one, and there éve no
disputed issues of material fact which prevent the couxrt from determining the

question of atatutory standing. 4

¥ The court has also considered the fact that the Trust Instrumant describes some
limited family involvement in the Foundatien by providing that members of the
Schwan family ba consulted “ag .., deom(ed] appropriate” in the selection of TSC
members and trustees, See Trust Ingtrument, Sixth Art,, 17 A6, A7,
“The Tyusteos’ argument that the Schwans cannot be beneficieriea simply hecange
they are not designated as beneficiaries under the Trust Instrument cverlooks the
toxt of SDCL §21-22-1(1) which expreasly recognizes that clalmants or creditors of
the trust ~ not Simply named bensficiaries - can gqualify as bensficiaries,

19
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IV,  The motion for judicial notice,

The court grants the Schwang motion for judicial notice of the September 8,
2011, order issued by the Honorable Stuart Tiede in TR 06-86, fr the Matter of
Marvin M, Schwen 1976 Grandchildren’s Trust, See SDCL § 19-10-2. Although the
efficacy of cowrf; supervision was nof an issue in that cage, there ig contextual valus
to the decision in the sense that Judge Tieds's decision to remove Mr, Burgdorf as
the trustee of the 1976 Trust for “serious breach of trust” counters the Trustses’
allegution that the Schwans’ motives for seeking court supervision are contrived or
pursly self-serving, Frankly, the unvamished fact that the Foundation hag
sustained hundreds of millions of dollars in losses in the three Caxibbean Juxury
hetel investments is sufficlent to ameligrate any concern that the Schwang petition
19 somehow contrived,

ORDER

Based wpon the foregoing, it is kersby QRDERED:
1) That the Trustees’ motion for summary judgment is grantsd
2} That the Trustees motivn to strike the Affidavit of John H, Langbein is granted

3} That the Schwans' motion by judicial netice la granted; and
4) That the court supervision of the Marvin M. Schwan Charitable Foundation is

terminatad,
BY THE %’l

Dated this m;y of July, 2015,

L'k 13 Balter

S oY, 6, D,

Cln.': Creult Coyrt
ATTES
in Gnes, arle of Court
Deputy
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STATE QF SOUTH DAKQTA - IN CIRCUIT COURT

COUNTY QI MINNEHAHA SECOND JUDICIAL CIRCUIT

In the Master of the MARVIN M, SCHWAN Ty ﬂ:é_{___m_
CHARTTABLE FOQUNDATION

Mark Schwan and Paul Schwan, as members
of the Trustee Succession Committee of the
Marvin M. Sehwan Charitable Foundarion,

Petitioners,
v,
Lawrence Burgdovt, Keith Bohelm, Kent
Raabe, Gary Stimac and Lyle Fahninp, as
Frustees of the Marvin M. Schwan Charitable

Poundation,

Responduents,

PETITION ROR COURT SUPERVISION AND ENFORCEMENT OF CHARITABLE
TRUST AND FOR COURT INSTRUCTIONS

Petitioners Mark Schwan and Paul Schwan (collettively, “Petitioners™), for their Peliion

far Court Supervision and Hnforcemen of Charitable Trust and For Count Instructions, state ay

follows:
THE PARTIES
L, The Marvin M, Schwan Charitable Foundatior (the “Foundation™) is a lax-exempt

supporting vrganization wader Seelions 501(c)(3) and 509(a)3) of the Internal Revenue Code

(e,

I0HRSATT2vI
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2. The Foundation was established as a charitable trust in 1992 under the laws of the
State of South Dakota, Al all times relevant 1o this proceeding, the legal domicile and situs of
the Feundation is and was localed in the Stale of South Dakala,

3, Grantor Marvin M. Schwan ("Marvin Schwan™) eslablished the Foundation by
trusl agreement daled November 20, 1992 (the *Trust Agreement’™), Marvin Schwan wes a
residemt of Stoux Falls, South Dakatn when he established the Foundation, and.thc Trust
Agreement speaifically provides that it shall be gaverned by end canstrued under the laws of
South Dalota. A copy of the Trust Agreement is attached 1o this Petition as Exhiblt |,

4. Petitioner Mark Schwan is a resident of Minnehaha County, South Dakote, and is
# member of the Foundation's Trustee Succession Committee (I8,

5. Petitioner Paul Schwan is a resident of San Diego County, California, and is a
member of 1he Foundation’s TSC.

6. Respondenls Lawrence Burpdor!, Keith Bohelm, Kent Rasbe, Qary Stimac and
Lyle Fahning (sollectively, "Respondents™) are ourrent Truslees ol the I'oundation. Respondents

Burgdorf, Boheim and Reabe are also members of the Foundation’s TSC,

7, The Flonorable Marty Jackley is the Atlomey General of the State of South.

Dakola. Under South Dakola Jaw, the Attorney General is charged with the duty of representing
the interesis of the beneficiaries of & charitable trust, including the beneficlaries of the
loundation,  Each of the Beneficiaries of the Foundation has strong ties o the State of South
Dakota. The Beneficiaries have aftitiate churches located. in South Dakote, provide financial
support for Lutheran schools located in South Dekotn, and provide training and education for

teachers employed by Lutheran schoals located in South Dakota.

HIUE54772v1 2
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JURISDICTION AND VENUE

8. This Court has jurisdiction over this action purswant to SDCL Chapters 21-22 and
35-9,

9. Venue is proper pursuant to 8.TLC. L. 21-22-9 because the Foundation’s legal
domicile and siins is in Minnchaha County, South Dakota.

THE FOUNDATION TRUSY AGREEMENT

0. Grantor Marvin Schwan established the Foundation as a lax-exempt charitable
supporting organization under sections 501¢¢)(3) and S09(a)(3) of the IRC, Marvin Schwan's
intent, as reflecied in the Trust Agreement, was thal “the Foundation have » pempetyal exisience.”
(Trusl Agreement, Sixth Article, § B.3. ¢.) 'l'o help ensure the Foundation's financial health and
exislenze In perpetuily, Marvin Schwan endowed the Foundation with stocks and other asscis
worth ncarly B billion,

11, By the terms of the Trus! Agreement, Marvin Schwan exprossed his intent that the
Foundation be “organized and operated exclusively to support or benefit” seven religious
organivalions, (Trust Agreement, Fourth Article) The seven religious organizations designated
in the Tyust Aprecmenl lo receive Support from the Foundation aré: {1y the WES[;Dnsfn
Evangeiical Lutheran Synod of Milwaukee, Wisconsing (2) the Lutheran Chuich, Missouri
Synod, of St Louis, Missowri; (3) the Wisconsin Lutheran College Conference, Inc. of
Milwaukee, Wisconsin: (4) the Evangelicul Lutheran Synod ol Lomberd, 1linois: (5) Bethany
[.uthr_ra_n College of Mankuto, Mirnesota; (6) the International Lutheran Layman's League, St
Louis, Missowl; and (7) the Wisconsin Fvangelical Lutheran Synod Kingdom Workers, (no.

{coliectively, the “Beneficiarics"). (fd, Second Article)

1EHIS 307220 | 3
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12, The Trust Agreement provides that there shall be at least two and not more than
five Trusices af the Foundalion. Ther are prcscﬁlly five (5) Truslees of the Foundation, They
are Respendents Burgdorf, Boheim, Raabe, Stimac and Fahning,

13, Under the Trust Agreement, the Foundalion's Truslees are charged with the duly
to “hold and dispose of the trust estale for the benefit of” the seven Beneficiarles. (Trust
Agrecment, Sceond Articte) The Trust Agreement authorizes the Trusiees to make disiributions
ol income or principal (o the seven Beneficiaries; to provide services or facilities for individual
members of Lhe seven Beneficiary organizalions; and/or 16'support the activities of any religious
or cducational organization supporting the aclivities of the seven Beneficlary organizations, i)

4. The Trust Agreement fucther grants the Trustces broad powers with regard to
adiministralion af the Foundation, including the powers te buy or sell real or personal propecty or
securilies and o make investiments on behall of the Foundation; to make distributions to the

¥oundatlon's Beneficiaries; 0 employ -altorneys and advisors to render services to the

Foundation; and fo take other actions which they deem necessary or advisable yelating to the -

administration of the Foundation, (Trust Agreement, Sixth Article, 18.) The Trust Agreement

provides that all such powers granted 10 the Trustees must be exercised exchusively for the-

benefit of the Beneficlarles, (fd)

15, To provide accountability for the Trustees in the exercise of their powers, the
‘Frust Apgreement also established a Trusice Succession Committee, or TSC, to meniiar the
1‘l'u§|ees' z;dmin‘lslratlon of the Foundation. Among the specific powers and responsibililies

granted to the TSC by the Trusl Agreement are Lhe fallowing;

CR The power 1o select new 'T'rustees;
b, I'he power to remove Tiusiees, whh or without cauge;
1
kA TT2v ]| 4

App. 24




¢ The power Io request that the Trustees "aocount” to the TSC “with regard to the
Trustees’ doings” under the Trust Agreement; and
d, ‘The power 10 review the administration of the Foundation by Ihe Trustees, {d.,
Sixth Article, 4 A)
16 "There are presently seven members of the TSC. ‘Three of the seven TSC members
- Respendents Burgdorf, Bohehn and Raabe — are also Foundation Trustees, The other four

TSC members are Marvin Schwan's sons, Petitioners Mack Schwan end Paul Schwan; T‘SCI

Chairman David Bwert; and Pagl Tweil,

17 Inaddition to serving in the dual rele as a Trustee and as a member of the TSC,
Respondent Lawrence Burgdor( also served as Executive Director of the Foundation untii 2010,
Me was succeeded as Bxecutive Director of the Foundation by Respondent Kcil'h Bohaoirm, who,
fike Burgdorf, serves both as a Trusiee and as a member of the TSC. Since 2007, Respondent
Burgdorl”s son, Erik Burgdort, has been the Associate Dicector of the Foundation, appointed lo
fhal position by the Trustees. Rased on infornmation reported in the Foundation's publicly
available RS Form 990 tax relurns, Respondents BurgdorT and Bobeim, alony with Erik
Buspdorl, have been the Foundation's threc highes! compensated cmplo_;rées for several .ycars.-
[During his last five years as Rxecutive Director, Respondent Lawrence Burgdorf received total
compensation ol more than $2 millien; Respondent Keith Boheim has been pald over $2.7

million since 2006 and has averaged over $435,000 per year in annual compensation since

succeeding Burpdorf as Excoutive Director in 2010; and Erk Burgdorf has received over $1.5

million in tolal compensation since beyinning emplayment with the Foundation in 2007,

L
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THE FOUNDATION'S CONELICT OF INTEREST AND INVESTMENT POLICIES

18.  In addition to guidance provided by the terms of the Trusl Agreement, the
Foundation's Trustees have lormally adepled and agreed (0 comply with strict conflict of inlerest
and eihical conduct poticies,

19, The Foundation’s Conflicts of Interest and Disclosure Policy requires all Trustees,
I'SC membus, ofTicers and key employees (defined as “covered persons™) to “act exclusively in
the interesis of the Foundation and not use thelr pesitions to further their own financial interest or
to derive personal advanlage” 1 a covered porson has any interest in a transaction coming
before the Trustoes, he or she s required lo “fully diselose Ihe conflicl, seeming or real,” before
the Trustees discuss the matter or lake action upon it. Where a confliet exists or there is even an
appearance ol a conflict, “the transaction may be approved anly by a majority vate of the
disinieresicd Trustees” and the disclosure must be recorged in the minutes of the meeling at
which the consideralion and vote oecurs. A copy of the Foundation's Contliets of Interest and
Disclosure Policy is altached 1o this Pelition as Exhibit 2,

20.  The Foundution's Code of Business Conduct and Ethics contalng even broader

Janguage prokibiting conficts of interest. Applicable to all Trustess, officers and employees of-

ihe Foundation, the Code defines a “conflict of Interest™ as follows:

A teanllict of interest” occurs when a persan's private intercst interferes in any
way (or cven appears 10 interlzre) with the interests of the Foundation as a whote,
A conflicl silualion can avise when an employee, officer or lrustee takes detion or
has interests that may make 0 diffieult (o peclorm bis or her work objectively and
eflcetively. . .. Any employce, officer or lrusiee who becomes aware of a conflict
or polential conflict, or knows of any material transaction or relationship that
reasonably could be expecied 1o give rise 1o such a confliet, should prompily
bring it to the auention of a supervisor, manager or other appropriate personnei

who is not invalved in the matier giving vise 1o such a confliet or potential
conthict, . . .,

JUDRIATT2y) 6
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A copy of the Foundation’s Code of Business Conduct and Ethics (s attached to this Petition sg

Exhibi 3.

21, Upon information and belief, each of the Respondent Trustees has agreed in
wriling 10 become familiar with the contents of the policies described in paragraphs 18-20,
vupra, and to comply with the terms of those pnlleieé.

22 The Trustces adopted an Investment Policy on August 22, 2007 (“2007
tnvestment Policy”) Lo “provide guidance” for the Trustees' decisions concerning investment
types and opportunities. A revised Investmenl Policy Statement was adopled by the Trusiees on
February 17, 2010 ("2010 Investment Policy™). Under both the 2007 and 2010 Investment
Policies, Lhe stated goals For the Truslecs’ investment decisions are: 1) to produce income far
distribwien to the Foundation's Beneficiaries; 2) to pgrow or al a minimur.n preserve the
Youndation's corpus 10 Insure long-lorm viability and influence of the Foundatinn l'.m' its
Benetiefaries; and 3) to maintain a balanced portfolio with a goal 1o reach S0/50 mlx (phus or
minus 10%) ol markelable investmoents and real cstate investments, With repard o real eslalc

invesiments, the 2007 and 2010 Investment Policies both provide that the gon! in any single reai

osiaie venlure is generally not to exceed 10% of the corpus of the Foundalion, while the “lotal”

maximum altoestion of offshore veal estate investment is generally not o exceed 30% of the
eorpus of 1he Foundation,”” A copy of the Foundatben's 2007 and 2010 Investment Policies are
attached Lo shis Petition as Bxhikit 4,

THE FOUNDATION'S OFFSHORE REAL ESTATE INVESTMENT LLOSSES

23. Tor the past severa) years, the Foundation's Trustees have embarked on a sirategy
ol invesiing heavily in three Tive-star luxury resort and hotel development projects in the

Caribbean and Central America. These invesiments have included multi-million dollar loans and
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equity investments for development of (a) the Fowr Seasons Resort a1 Emerald Bay, Great
LExuma, Bahamas: (b) the Ritz, Carlion Hotel at Seven Mile Beach, Crand Cayman, Cayman
Islands; and (c) the Four Scasons Resort at Peninsula Fapapayo, Cosla Rica (collectively, the
“Offshore [nvestments™),

24, The Trusiees have made Lhese Gffshore Investments by creating and funding, with
hundreds of millions of dollars of Foundation assels, an elaborate system of foreign holding
compunies. subsidiaries, parmerships and other related entities.  The Fnundati‘on’s publicly
available IRS Form 990 1ax return for the tax year ending Navember 30, 2012 identifies 109
different *'related organizations” with lepal domiciles in the British Virgin Islands, the Bahamas,
Costa Rica, the Cayman E#Iands and Panama in which the Foundation maintaing & Majority
awnership interest, The “primary activity” for each of the 109 related organizations is deseribed
as 4 “real cstale investmentfoperation,”

25, Included umong the Offshere Investments made by the Trustees are three lonns,
tolaiing over $19.8 million, t three Costa Riean companies on which Foundation Trusiees Keith
Boheim and [awrence Burgdorf and Foundation Associate Direclor Erik Burgdort serve as
members of the Board of Directors,

26, Highly speculative by Lheir very nalure, the results of the Trustees' Offshore
Investments have been linancially ruinous for the Foundation, The Foundation's recent 1RS
Form 9990 tax relurns reveal a series of write-0ffs and losses associated with the Trustees'
Qffshore Investments, including but not limited to the {oliowing: . _

4. In 2006, the Foundation recorded a loss of $86,658,525 for “bad debt,” angd wrolo

down an addillona) $48,205,715 on ils Form Y90 tax roturp for losses associaled

with [1s investment In the Four Seasons Reser at Emerald Bay, Bahamas,

TODRA Ty 8
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b. In 2009, the Foundation took a “bad debt write off for uncollectible I(;ans“ In the
armount of $21,953,632 for additional losses assoclated with its investment in the
Four Seasons Resort at Emerald Bay, Bahamas,

C, In 2002, the Foundation wrote off $249,727,993 in loans associated with its

investment in the Ritz Carlton Hlotel at Suven Mile Beach, Grand Cayman,

1. As avesull of these losses, Lhe net value of the Foundation's assels, once valued at
nearly $1 billion, has declined precipitously. According to the Foundation's most recently filed
IRS Fovm 990 tax retun, the Foundation's net assets as of November 30, 2012 were valued at
$460,478,060 - a decline of more than one-lhied from the previous year and a decline of more
than 50% since the year 2000, The vast majerily of these losses — over $400,000,000 to date —
arc aiiributable 1n josses associated with the Trusiees' Offshore Invesiments.

28, The losses ineurred by the Foundation to date from its OTfshore Investments have
diamatically impacied the Ievel of [inancial support that it has been able to provide to its seven
Beneficiaries, As the corpus of the Foundation has declined in value, the annual distributions

made by the Foundation to s seven Beneficiaries have declined even mare precipitously.

Acearding Lo Ihe Foundation's Form 990 tax returns, anrual grants and charitable distributions to-

the Foundation’s Beneficiaries dropped from over $43 milllon in the tax year ending November

| 30, 2006 1o an averape of just over $16 million duriny the three tax years ending November 30,
2010,2011 and 2012,

29, Nuolwithstanding the catastrophic losses that-the Foundation has alrendy suffered

as o result of the Trusiees' Offshore Investments, the Foundation still had over $191,000,000

invested in “offshore hotel and real estate projects” in Centeal America and the Caribbean,

aeeording fo its most recens LIRS Form 990 tax return, Petitioners have reason to believe that the
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Foundation mey be at risk of suffering still furlher signmificant losses associated with its

reielning Offshore Investments,

THE TRUSTEES' REFUSAL TO PROVIDE INFORMATION TO THE TSC
REGARDING THE FOUNDATION'S OFFSHORE INVESTMENT L.OSSES

30.  Tor years, non-Trustee members of the Foundation's TSC have been provided
only cursory information regarding the Foundalion's investments. [n perticular, information
pravided to the non-Tiustee members of the TSC regarding the Trustees” Otffshore Invesimenls
typically has been limiled {o providing shon, vague executive summaries of the respective hotel
and resort projects. For example, the non-Trustes members of the TSC were provided little ov no

information reparding the details or structure of the Fountation’s Offshore Investments; what, if’

any due diligence wag being performed by the 'I'ruslees to oversee or monitor those invesiments;

Lhe degree of risk assotialed with the “Trustees' Investmenty and deeisions; or how the Truslees
were mianaping their invesiments lo mitigate risk to the Foundation. More importantly, the
inTormalion provided by the Truslzes to 1He TSC failed to aceurately convey the exient to which
the Feundation's Offshore Investmenty were at risk of sustaining massive losses.

31, In May 2013, Petitioners were informed by the Truslees for the first lime thet
therc were scricus problems wilh he Foundation's Offshore [nves?mel.its, und that the
Foundalion had already incwrred hundreds of millions of doflars of tosses nssociated with loans
made by the I'rustees lo the developer of the Ritz-Casiton Grand Cayman resort project, 1n
addition to the losses already incurred by the I‘oundation relating to the Ritz-Cariton (hrand
Caymen projecl, Petilioners wore also informed that the Foundalien's invesiments in the Four
Seasons Resort project tn Costa Riea were in serious trouble.

32, Shonly after learning abeut the extent of the Foundation's losses, Petitioner and

T8C member Paul Schwan attended r meeting of the Foundatlon's Truslees in St Loulis,
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Missauri in the summer of 2013, Al hal meeling, Respondenl Burgdorf refused 1o allow
Petitioner Paul Schwan fo be present for the Trustees' discussion with their hired consultant
regarding the Poundation’s investments in the Four Seasons Costa Rica project, and demanded
that Mr. Schwan Jeave the room for the Trustess’ meeting with the consultant,

33 Thereafter, a Spacial Joint Meeting of the Foundation®s Trustees and TSC was
held in 1. Lowis on November 19, 2013, In advance of the meeting, Perloner Paul Schwan
coniacled l"'oundu.lion Truslee, TSC member and Bxecutive Dircetor Keith Boheim to request
that the meeting agenda include, among other Lopics, (a) discussion of the TSCs dulles and
responsibilities 1o review the “doings™ of the Trustees, as required by the lerms of the Trust
Apreement; (b) the actions being taken by the Trustees Lo yecoup its losses and to mitigate future
losses assaciated with the Foundation’s Offshore Envestments; (c) cash flow projections for the
coming years in tipht of lhe Foundation's massive Offshore Investment logses; (d) a roview of
the Truslees’ investment decisions; () lessans icamed from the Trusiees' Offshore Investmen
detisions; and ([) a closed session mecting of the non-Trustee members of the TSC to discuss the

“doings” of the Truslees with regard 1o the Foundation’s Offshore |nvestments.

34, Paul Schwan's suggcstcd' agendu for (he Spacial Joint Meeting was ‘largciy'

ignored by Respondent Trusiees, The Trustees agein provided the non-Trustee TSC members
with only short summaries of the Foundalion’s Offshore Invesimenls; the TSC was given no
meaningful opportunily to discuss or review the Trustees® investmens decisions that resubied in
the Foundation’s massive losses or lo assess the Trustees’ stralegy for miligating the
Foundatinn's losses; no separate meeting of the independent non-Trustee members of the TSC
was held: and no “accounting™ was provided by the Trustees lo the TSC, ag required by the Trust

Agreement and as roquosted by Petitioner Paul Schwan.,
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43, The next meeting of the Foundation's TSC was scheduled for February 26, 2014,
Thal meeting wes later postponed untit May 8-9, 2014 afler Respondents Burpdorf and Ruabe
expressed (heir views thal there was “nothing urgent” lo discuss Lhat could not wai untjl May.

36, Following the posipencment of the February 2014 TSC mecting, Petitioner Mark
Schwan wrate {0 T8C Chair Dave Ewert on February 14, 2014 1o express {he Pelitioners’
continued coneemn yegarding the Poundation's Offshote Investment lasses and their inability ag
TSC members to obtain basic informalion as ta “why those investments were made, what was
done 10 moniler the invesiments and loans, what was done lo minimize the |osses, and whether
there are now any steps thal eun be taken (0 prevent further josses,” The February 14, 2014 etter
expressed the Petitioners’ belief' that 45 TSC members, they had an obligaion w the
Foundatlon’s beneficlaries to request thal the Trustees aceount to the TSC as to their dolngs with
regand fo sheir Offshore Investments,  Included with the lelter was a list of documents that
Petilioners asked Lwert, as Chair of the TSC, to send to the Trustees in order te abtain cerlain
basle information regarding the Trustees” Offshare Investments, A capy of Pelitioner Mark
Schwan's -February [4, 2014 letter 1o Gwert and the suppested list of documents is attached
hereta as Bxhibil 5, |

37, On March 15, 2014, TSC Chair Dave Ewert semt an e-mail o the other six
members of the TSC regarding their upcoming meeling on May 8-9, 2014, Responding
obliquely to Mark Schwan's February 14, 2014 letler and sugaested list of documents jo request
from the Trusiees, Fwert wroie that “Ihe meeting of May 9 will focus on governance issues as
they epply to the future. ... [We| will not dwel) with |sic} the happenings af the past but took

forward 1o the fulure and haw we will Tunclion.™ A copy of Ewert's March 15, 2014 e-mai) s

altached as Exhibit 6,
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38 Al the TSC meeting on May 8 and 9, 2014, TSC Chair Ewert and the Truslee

members of the TSC refused 10 allow the TSC 10 “look back” o determine how the Foundation's

massive Offshore Investment losses had occurred, who was responsibie for the decisions thet led |

1o those losses or whether further sieps could have been taken to miligate the iosses.

35 Ta dale. despile the repeated urgings of Petilioners, the Trustees have yet o
“recount™ Lo the TSC for their Offshore Investment decislons or for the more than $400 million
in losses so far susieined 10 date by the Foundation as a resalt of the Trustees' Offshore

Investments, '

THE FOUNDATION'S OFFSHORE INVESTMENT LOSSES
ATTRACT MEDIA ATTENTION

40, The enormous losses [vom the Foundailon’s Offshore lnvestmenis thal were
reparted in the Foundallon's most recently filed 1RS FPorm 990 tax return ‘havc drawn national
media atiention, On Pebruary 3, 2014, the online publication Qffshore Alert published an article
aboul the Foundation’s investment losses entitled, “U.S. charily loses one-third of assets in

Cayman Islands property investment.” The article reported that the Foundation's losses were

assaclaied with loans that became worthless after the Ritz Carlton, Grand Cayman was forced

into receivership in March 2012 by & major lender. The asticle Further reported that $175 millin.n
of the amounts lost had been louned to various firms controlled by developer and Foundation
busincss purtner Michael Ryan, “long afier Offvhore Alurt began raising red flags about the
project.” In uddition to reponing on the magnitude of the Foundation's Offshore Investment

lezsses, the article:

. Reported that a formier employee ol Michaei Ryan had told Qffihore dferf that the
Foundation “essenlially served as an A'TM for the [Ritz Carlton) development,*
supplying il with funds when it was low on cagh, both belore und afler the hotel
opened in December 2003,
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s Questioned why the Foundation had made “such a speculative, illiquid investment
in a venture that had already been exposed by Qffvhare Aleri” and noted that
Respondents Burgdorf and Bohelm had refused to discuss the matier with its news
reporters over a period of years;

v Further questioned the appropeiateness of the Foundation's Offshore Investments
for u charilable organization, noting that the Foundation's tax returns “read more
Itke those of 4 privaie seclor globai conglomerale like Citigroup” than a domestic
charitable orgamizalion;
. Noted that Lhe Foundation was stil) carrying nearly $200 million of assels on its
books relating 1o hotel and real estate inveslments in Central America and the
Caribbean: and
* Reported that the IRS had audiied the Foundation's fax returns over a three year
period and had asserted that the Foundation had excess holdings in connegtion
with onc investment, resulting in the Foundation's payment of $1.1 million in
“TRS settlements.”
A copy ol the Offshore Alers Tebruary 3, 2014 article is atlached (o this Pelition as Exhibi 7,
41, On the same day, the Huffingfon Post on February 3, 2014 ran an online story
eniitled, “Christian Charity Loses a Fish Slick Fortune in Caribbean Hote! Investment Gone
Wrong,” ‘Fhe Muffington Post wrole that the Foundalion had lost $250 million from loans Lhal

“wen! not to the consiruction of a new school, or the purchase of ¢lean-cnergy stoves in a less-

doveloped country, but [to] a far less charitable cause: the construction of a Ritz-Carlton hotel

and residences in the Cayman [sands.” A copy of the Hyffingfon Post February 3, 2014 article

is altached to this Petition as Exhibit 8,

42, Despile the nalional media serutiny of the Foundation's financial losses, the
Trustees (¢ date have refused 10 account o the Foundation's own TSC for their “doings” with
respeet 1o their Offshore Investment decisions, |

REQUEST FOR COURT SUPERYISION AND ENFORCEMENT OF CHARITABLE
TRUST AND FOR COURT INSTRUCTIONS

43,  Petitioners are persons desipnated in the Trust Agreement who may enforce the

Trugt Agreemen? pursuant lo SDCL 55-9-3 and SDCL 21.22-9, as amended,
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44.  DPelitioners, as members of 1he Foundation's TSC, are persons interested in the
Foundation, as “Bencfeiaries™ under 28-22-1(1) and are “Fiduclaries,” us dehacd in 8DCL 21-
22-1(3), #s amended, and arc awhorized to petition the Caurt to request supervision of the
Foundation pursuant 1o SDCL 21-22-9, and as amended.

45, The Foundation’s Trust Agreement provides that *[1}he Trustess shall account 1o
the [TSCY upon the [TSC's} request with regard (o the Trustess' doings” under the Tiust
Agreement, (emphasis ndded)

46.  Despile the Foundation having suffered over $400,000,000 in losses 10 date, and
at visk of suffering even greater losses in lhe (ulure, as & direct result of the Trustess’ Offshore
(nvesiment decisions, the Foundation’s Trustees have nol adequately accounted (o the TSC for
their actions and deeisions with regard to the Toundarion's losses.  Specifically, the Trustees

have Tuiled 1o provide the TSC with information and documents regarding the following:

. Why the Trustees decided to invest hundreds of millions of dollars of Foundation
asscls in the OlTshore Investments;

’ Whether the Trustees sought advice and consuliation from anyone with regard to
the Foundation’s Offshore Investments; :

’ What, if any, dve diligence or monitaring the Trusiees performed reparding the
Foundation's Qftshare Invesiments, both before and after the investiments were
made;

. Whether the Foundation's Offshore Investments comply with the investment
guidelines adopted by (he Tyustees in the Foundasion's 2007 snd 2010 Investmen!
Policics:

. How, and why, (he Trusices’ Offshore Investmentn resulted in such dramalic

. loasos; '

o Whether lhe “Trustces ignored “red flags” or waming signs about the rsks

associated with the Foundation's Offshare Investments;
° Whether, and to what extent, the Foundation may bhe exposed 1o potentiak

additional losses in the fulure from its Offshore lnvestments, in addition 1o the
losses it has alrendy incurred,
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» Whether there are additional steps thar can or should be taken 10 mitigale Muture
Josses from the Foundation's Offshore Investments;

. Whether the Foundation’s loans and/or ather transactions with entities on which
the Foundation's Trustees and members of their familics served on the Roard of
Pirectors violated the Foundation’s Conflicls of Interest and Disclosure Poliey ar
its Code of Business Conduct and Ethics;

. Whether the Frusiecs' have adequalely and appropriately cammunicated with the
Foundation’s Beneficiaries aboul the Foundation's losses and the impael of those
tosses on the Beneficiaries' future disiributions; and

. Whether the Trustees have in pleee adenuate procedures and saleguards to ensure
ihat pny mistakes and misjudgments made with regard to the Foundalion's
Offshore Investments are not repeated in the future,

47, Petitioners have a duty as members of the Foundatlon's TSC, and the TSC has a
duly 43 a body, to requesi thal the Trustees aceount (o the T8C for their actions and decisions
with regard 1o the Foundation's Offshore tnvestments and resulting financial logses of more than
$400 miltion.

48, Court supervision of the Foundation fs nppropriale and necessary 1o ensure that
the terms of the Trust Agreement are enforced, and that the Trustees account o the TSC for their
doings wirh respect (o the Foundation’s Qffshore Investiments,

49, Under the Foundation's Confliets ‘of Interest and Disclosure Roliey and Code of.
Rusiness Conduct and Bthics, a conflic! of interest exists if a tyustee has a personal or private
Interest in & maller ecoming before the Trusiees that may interfere, or even appear (o Interfers,
wilh ihe interests of the Foundation, or when a (rustee lakes action or has interests thal make il
difficult 1o perform bis work objectively and effoetively,

50, Heeause of their dual roles as current or lormer FFoundation Frusiees, on the one

hand, and as curtent members of the Poundation’s ‘I'SC, on the other hand, Respondents

Burgdorf, Bohuim and Raabe have a conllicl ol interest in delermining whether the I'rustees
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should be required to acconnt to the TSC (on which they simultanecusly serve) for their own
decisions and aclions as Trustees with regard to the Foundation’s Offshore [nvestments.

3l Cownl supervision of the Foundation is appropriate to ensure that the Trustees
comply with the Jerus of the Foundation’s Conflicls of Interest and Diselosure Policy and its
Code of Business Condnet and Ethies, which the Trustees have adopted and agreed to follow,

32, Petitioncrs desire Lo comply with their obligations under the Trust A groernent and
applicable law in [ulfilling their responsibilities as TSC members. To ensure that the Petitioners
individually, and the TSC as & body, fulfill their fiduclary duties to the Foundation and its
Beneficiaries, Potilioners seck the assistance of this Court In determining their responsibililies as
members of the TSC, and the responsibilities of the TSC as & body,

53, Instruetions from the Ceurt are necessary and appropriate to delermine the dulies
und vesponsibilitics of (he Foundalion®s TSC and its members.  Specifcally, Petitioners request
instructions from the Coun (o addyess (he Tollowing issues:

a, Whether, in light of the Foundalion's massive Offshore lnveslr_nent losses,

the TSC a8 a body tms a duty under the Trust Agreement and/or Scuth

Dakota law to request thal the Trustess “acoount™ to'the TSC for their:

actions and decisions with regard lo the Foundation's Offshore
Investmenis,

b, Whether & vote of a majerity of the members of the TSC is required to
request that the Trustees account to the TSC for their actions and decisions
with regard to the Foundation’s Offshore Investments.

o, If a vole of a “majority” of the members of the TSC is so required,

whether current and former Trusices whe also serve on the TSC are

1008547729 ) 17
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conflicted from participating in such a vote, cither under the Foundation's
Confifets of Inferest and Disclosure Policy and Code of Business Conduet
and Ethics, o by their fiduciary duty of loyalty to the Poundation under
South Dakola law,

Whether the individual members of the TSC have a duty under the Trust
Apreernenl andfor & fiduelary duty 61‘ loyalty to the Foundation under
South Dakota law 1o request that the Trusiees account 1o the TSC for their
aolions and  decisions with regard to the Foundation's Offshore
Investmenis,

Whether Petitioners as Individual members of the TSC may request that
the Truslees aceount to the TSC for Lheir actions and decisions with regard
to the Foundalion's Offshore Investmenis,

Whether the Trustees have an obligalion 1o provide (o the I'SC, inter afia,
the documents requested in Petitioner Mark Schwan's February 14, 2014

letler lo David Fwert.

WHEREFORE, Petitioners respectfully request that this Court enler an ordor:

8. Assuming supervision of the Foundalion undor South Dakola law,

b, Fnloreing the lerms of the Foundsations Trust A grooment;

¢. Instrucling  Petitioners, all other members of the Foundsation's TSC and the

d. Sealing of (his Petition snd all subsequent {ilings pursuant to SDCIL 21-22-28, as

10685:0772v)

Foundation's I'uslees as 10 whether or nol the Trustees must scoount to'the TSC for

their actions and decisions with rogaed to the Feundatlon®s OFfshore Invesiments; and

amended,
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VERIFICATION

|, Mark Schwan, being duly sworn, deposes and seys that he is a Member of the Trustee
Suceession Commitiee of the Marvin M, Schwan Charitable Foundation; and thal the stalements
made in the Petition far Court Supervision and Enforeement of Charltable Trust and for Court

nsteuetions ars lrue to the hest of knowledge, information, and beticl,

Datedihed 7 dayof _Fwm ew L2014,

ke ekl

Mark Schwan, as Member of the
Marvin M. Schwan Charlteble Foundation
Trusiee Suceession Commillee

STATRE OF SOUTH DAKQTA )
-H)
COUNTY OF MINNEHAMA )

Substribed and sworn to belore me 2 on ﬂ\’ W\L’g . 2014,

h

e
Nntury Igub ic
My commission expires: g 'q )ML f

[SLEALJ

................ ]

%
2
L g
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I, Paul Schwan, being duly sworn, deposes and says that he is a Member of the Trustes
Suecesaion Committee of the Marvin M, Schwan Charifahle Foundation: and that the statements
made In the Petition tor Courl Supervision and Enforcement of Charitable Trust and for Court
Instructions are true to the best of Anowledge, information, and belief,

Dated the o2, tay of

Paul Schwan, ag Member of the
Marvin M. Schwan Cheritable Foundation
Trustee Succession Comimitiee

STATEQF CALIFORNIA )
1}
COUNTY OF _SAN DIEGO )

Subscribed and swom fo belore me on %W - , 2014,
“ . Of ' U

Notary Publi¢’
} p PATSICIA 5. O'SULLIVAN
. o , ¢ Gommisslon # 2058806
My commission explrea.\?) AQAZO | § z Holary Pui - Callorn &
% San Olego Gounly . E°
[SEAL'] 3 My Gomgn, Explres Mar 22, 2018
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Dated: June M:Zi_, 2014

LIRS TT2v)

Respeotiully submitted,

o
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Thomas 1. Wefk, Esq.

Jason R. Sullon

Boyee, Greenfield, Pashby & Welk, LLP
P.O. Box 5015

Sioux Falls, South Dakota 57117-5015
Telephone No.: (605) 336-24724
Facsimile No,; (605) 334-0618

and
OF COUNSEL

Allen [ Sacks (MN #55072)
Blake Shepard, Jr. (MN #161 536)
Stinson Leonard Street 1LLP

150 South Fifth Street, Suite 2300
Minneapolis, Minnesota 55402
Teiephone No.: (612) 3351500
Faesimile Ne.: (6]2) 3351657

ATTORNEYS FOR PET]'I'IONERS

MARK SCHWAN AND PAU)Y, SCHWAN
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MARVIN M, SCHWAN CHARITABLE FOUNDATION

The undersigned, MARYIN H, SCEWAN, of Sicux Palls, South Da-~
kota, ms Brantor, hoyaby hran;fars Ten Dollars (§10) in trust eo
himself, MARVIN H. SCEWAN, his brother ALFRED PAUL &, SCEWAN, and
REV, [AWAENCE A. BURGDOAF, aa Trustees; wpon the trusts hereinag-

+

ter set forth. .

g;ggg;l Addltional Prégartx. The Trustees may accept any ‘
kind of additiognal ptupar&y iﬁ trugk hereundar f£rom any porson at
any timm, ‘ )

BECOND: piskributions. The Erustees shall hold and disposes

of the trust estate for bene€it of the following publlely sup-
ported organlzations {weauing organizatlons degoelbed in section
$09{aj) (1) or (2) of the Code):

{4

WISCOMSIN EVANGELICAL LOTEERAN SYNOD of Hilwaukes, Wlscons!n;

THE LUTHEHAN CHURCA, MIBSODRI BYNOD, of 8t, Louis, Missourl,
WISCORBIN LUTHERAN CDI:I:EGE CGNFE;HE'NEE, INC, ("WISCONSIN
LOTHERAN COLLEGRY) of Milwaukee, ‘Wisconsin: '
EVANGELIGAL LUTHERAN SYNOD of Lombard, ILlineism)
BETEANY LUTEERAN COLLEGE, INC., of Mankatp, Minnesotas;
IWTERNATIONAL LUTHEAAN LAYMEN'S LEAGUE, St, Louis, Missourl)
and

WIBCONSIN EVBNGEﬂIChL LUTEERAR BYROD KINGDOM WORKERS, INC,

-}

et e e i St




1f any of sald publivly supported organizatieons reerganizes
in puch a way as %o ugln 9ff or gtherwise generate a separase pub=
licly suppurted religious or educational ceganization exempt under
sactlan 501{e}(3) of the Code (such as an lndependant churoh grye-
nizatlon in anuéhar countTy) the new aeparate oryanizatleon shaly
‘alae be a beasficlary bersunder,

The Trustess shall make sush digtributlons of lncome, ap~
cymylated incomn or principal, from time to time, tu such one or
more of the puﬁltcly supported organizatlions designa}ed above (For
its or thelr geperal erpoues er for one or more éf tts or thelr
speeifio programp), or shall make guch’'diskribotions ko or ﬂor.hhn
use of or to provids gervices ov faailities [sﬁuh as teaching and
vetreat facillicies and prograns) for individual nembera of any one
or more of said organizatlons, or in aﬁgpnrb uf the aptivities of
any reliqiou; or educatlena) organizaticn supparting the activi-
tles of the suppdrted organization, as the Trustees deem afivis-
sble, The level of support provided to a deslgnated publlely sup-
ported organlzatlon or any of lts grogramy or members shall be in
the asole dlscyotion of the Truskees) provided, that the 'rrust;eaa
shzll paintain @ siqniﬂluunt invelvemsnt in the operatlons of at
least one of them tb ‘th2 extent that one 'or mores uf them shall be
dependent upon the Foundstion Eor Ehe kype of support provided in
the manner centemplatad in Treasury Regulatlons sectlon 1,509 (a)-

4(4){3) so that %the Foundaktion may bn considmred for pulposes of

W= et
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sald ngulations to be an "integra) part' of one or wore of the
supported organirayions,
TRIRD: Awounts ctherwise distyibutable wnder hrtlels SEC-
OND, abeve, shall be aybjsct to the Following Limitations,
A, Anounts so distributahle to HIBRONMBIN EVAN~
GELICAL LUTHERAN 8YNOD or EVANGELICAL LUTEERAR BYNOD shall not
exoeed the amount of tha distributes's publig support, 3ad amounts
ao distributable to TEE LUTBHRAN CHURCH, MIBEQURI STYNOD shall not
u{caed one=half (1/2) ?E tte publip swpport. "Public support" for
these' purpeses shall mean gifts, grants and uuntribut{unn directly
oF ludirectly recelved from the general public, applying the rules
and definitions set forth in Tredsury Regulations mection 1.170A~
Sia}{6}: (7) and (8), includlng the 1 pexemnt limitation st Eorth
in eaid gaction L.}170A-8({e}{8}.,6 The determinatich of the Trusteses
with respect to the interpretation and spplicacion of this
Puragraph A and Paragraph B, below, and the rules and dsfinltions
referred to in the preowding senkence shall be ?unglualve.
8, Mwounts so distributable to WISCONSIN LOTHERAN
COLLEGE and BETHANY LOVEEAAN COLLEGE shall noy exswed the spm of
the distributents regelpbs §rom:
n, Tuitlons, boatd: fees and other chazges
Lo studenty {lpoludlag as receipts any tuitioh remizsions based on
hons Eidm academic griterln and Aoy cransfers Erom any scholar-

shin, fellowghip and similar Eunds); and

.




b, Fublic syppert as deflmed In Paragraph A,

" above,

€. The support and recelpoy of an orpanizacion

* shall ba conyolidated (eonselidating, for wxample, synoda) and

district suppert and raopipke), for purposes of this Article
THIRD, exceph that excluslvely parachlal or vongregattienal suppork
and receipts shall not be conshiidated with other support and re-
calpts,

OURZRy It is lntended that the roundation be an gx=
BMpt_supporting otgani;nglgn desuribed in ssctiony 501(c)(d) and
508(e){3) of thas Ccode, organized and operated exclusivaly to aup=-
port or baneflt one or mora spesified publ{cly supported organiza-
tions, and operated in connmction with said erganizatlong) and
that Ehe provipglong of this Lngtrument be ponslstenk with the re-
quiresents of tha zpplicable Tressury Reguiaktioms, By wriktten
actiogn of a majority, the Trustees may amend this instrument, from
rime to time, to the extent negEIRAYY Or convenienk to canse the
Folrdation to ba in aaﬁpllance wikh said proviaslong aud,withuauy
othar applicable tuld of law pertakniné to tax exespt orgaplza-
tions Which aye nov private Edundations, and bd cause iﬂyvtranatur
te the Foundation to be deductible undey sectlons 2083, 2527, 110
and §47(0) of the Code, WNotwithstanding any other provision of
this ipstzument, no diat:tbutxoé {during the Pcunﬂa;ion's ordipary

oparabiond or upon Lts liguidetion) shall be made by the Trusktees

(exgept Eor the purohadwn of goods or services reasonably necessary

g '
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for the admidistration of the Fouyndatian) te any ;lstrlbutee which
is act an organizatipn desorived in sald sectlon 501(c){d); no
part of the net macnings of the Foupdatlen ahalllinuré Lo the ben-
sfiit SE any privake sharsholder ar indlvidunl; except as may be
permitted under sasd section; no submtantlal part of the activie
ties of the Foundation shall conaist of varryleg on propaganda o
otherulas attemptlng to influence legislation; and the Poundation
Bhall not participate in or intervene in (Ineluding the publlshing
or diastribukion of ntatEments) any politicel campailgn on behalf of
any candidate for public office., IYF the Foundatfon la ever 8 pri-
vata foyndakion within the meanlng of sald ssetlon 569, then dur-
ing the bElme Lt is so claseiflads (1) the TruStees shall wake &t

least auch digkpibutions at Buch times and ln suoh a manner as yo

" aveld subjecting bhe Foundarion to a kax under sentlon 4942 of

aald Codey and (I} the Trustses shall not engage In any act of
sélrvﬂaaling ag dafined in section 4941(d) thereaf, shall not ra-
buln any sxcass bysiness holdings as deflned in section §943(c)
theraeof, éhall not make any investment 1o sush a manner ag to sub-
je¢t whe trust ve tax ynder sectlon 4944 théreef, and shall, not
make any taxable pxpenditure as defiped in sectlon 1945{df
therwof, ALl peferences to the "Gode" refsr to Internal Revenus
Node of 1986 and to B;ccasscr provislons of law, and 1l tefer-
phoes o "Preasury Regulations" refer to regulatlons lssued by the

Unlted Statmn Treasyry Department and sSuccessor regulatlions.
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FLETH, plogualification, If a publicly supported crganle

zatlon referred to ia Artiocle SECORD, ahove, departs Daterially
from ity fundemantal orsed or tehets as in effect in 1997 (or
uhenaéa: tharealter Lt firet beoenmes a beneficlavy), as finally
" datermined by a court of ¢ompatent jurisdictlon, loses Lty axemp-
tlon for Pederal income tax purpeses, or substantlally falls to
operate or abandons itr operationa, then it shall by disgualifled
hereundar, and ghall cesse to be sligible for any dlstrlbutions of
ko be & deaignated publicly supported organizatlon hereunder., In
that event, "subject tu’bhé provisions of Articla JYNTH(B}(3){d),
bulow, the rewmaining puﬁlluly supported oryanizatlons designzted
in Eald Artinle SECOND shall he the sole organizatlions eligible to
raceive .distributions hereundev, unless dY writken ictlun of a
majority of the Truatwes another publivly supported organirzation
{which may include an organization areated by the Trustess) Eol-
lowing a ocongervative Lutheran sreed and tsnetas 15 selecved to
taka the blacu of the ocrganizatien which has bean dlsqual ifiud,
STXTH; Regarding the administration of the trusts estab-
lished by vhis Imatrumsnt, Ln gensralt
A, Trustess' Identity,

~ 1. A zreference to "Irusbee® or "rrustess’ shall
be ponstrued te refer to the Trustoe of Wruatees ln gffice at, any
time, whethar originally named or appointed latmy, except as oth-
trwise required by the context, Whenever there is a vagapey in

the office of Trustee, the remaining Trustee or Trusvees shall

.
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tave pll the powers of the Trustees. ANy ;ctiun ma2y b taken whep
there are more than two {2} Trustees by the affirmdkive voeq -qf ;
majority, A Trustee may delegate any part or all of his powers to
anothar Trustea to the extent mpecified In an inktrumank slgned by
the delwgating Truskee and deliversd to bhe other, Esch addi-
tlonal or sueesssor Trustee under kthis inscxumént shall have or
shars all the powers, authority, snd exemptions given to the
Trustees originally named and shall be subject to the same trusta,
without any formality pf conveyanue, A Truatee shall have a term
of three {3} yd;r3| andlshall continue to sarve afeer the explra-
tion of his or her term until a auucashpr ls appainted and acoepts
the appeintwmenit. A Trusker may :éslgn {without leave of gourt or
the consent of the beneficlaries) upon thivty {30} days' prlor
written poedoe to apother Trustee,

2o The orighpal Trudtmes have £or a considerable
purlud_of Eimg ﬁiintained a glose and continuous worﬁlng relation-
ship wikh the offioers, directors or tyustess of the publicly sup-
ported organizations deaigoated iz Artlole SECOND, sbove, It is

tntepded that the Trusteds of the Poundation manage the Poundation

in suph a way as to owert a substmntial and independent iﬁfluenen
wpon the polleies and prastloey of the benaficlary c:ganlzatiahg

in furtherance of a congmgvatlve and tradikional posltion, Tt is

-
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{ntended, nowaver, rhut the Poundatlon be classified as an organi-
zatlon whinh is "operated, in cennection with® che designated pub-
1licly supported erganlzativng within the meanlng of Troaaury Raguw
latlons saotion 1,308(a)=4(i), Aecordipyly,.the J.dnu'tity of the
Truskens chall always be such that the "Fesponﬁl‘ienesg tegt" de~
£lnad in Treapury Regolationms sestion 1,509(a)~4(1){3] will be
satlsfied, efthar by there belng at lBadt owe Trugbee who ly a
manber of the'gqugnlng body of one of more of the publioly sup-
ported u:qanxzatlona,de‘uqnated in sald Azrtiple SECOND, or by the
Trustess’ pelng ;;ersona who nmalntain the aforesald vloge and con-
tinuous working rula_ti.unshlp.

1. These shall alwayd he at least two (2) and mot
more than f£lye (5) Trustess hersundet, .

4, Tha permon, if any, designated ln & writing
signed by the Grantor ghall become Trusteu as a suceesso'r toa
Trustee vho dles, rentghs of bacomas incompetent, or as an ad-
ditional Truytes, wpon émllvery of pls signad actemptance of these
trusts to the Qrantor during the Grankor's J.Lfétime. .

5,' HWhenever there Lg an approptiate verasion Eor
the appolntment of a suctessor or additional Trustee hareﬁndarr'
and none s n)i:pointud a8 provided in subpagagraph 4r above, the
pergon then desiquaked Iln a writing slgned by a1 wa;lo:.lty G2 the
Living and competent members of the Prustee Supoession Committee

shall become Trustes.upon delivery of hls signed accsptange to any

~B-
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of the slgners of auch designation. The designation of a syages-
sor or addibional Trustee nx previded in this subparagraph § shail
ropresent g determination hy the pursans aigning it that thers i
un appropridte eorailon for the appoinkment, and thel: detarmina-
tioh in that regasd shall be connlu!;ve upen a1l persons, -:t
shall be the duty of the Trustee Suovesslon Committes to mave cone
sulted such Trustees or prior Trusakees or such membeys of the
dranter'sy t'eunil'jr a8 they deem spprepriate sonmasnihy the selaction
of amy Trustee, but th‘eir breach of this duty shall net meallr.':he
vaildlty of'any appointment, . The Grantor or a Trustee may nomi-
naty one or more candidstes Eof future ﬂppoln'r.ment ag Trustee by
an infermal memorandum glven to s member of the Trogtas Yucgesalon
Comiittee, The Trustea Sucsegaion Coobittee may designate one or
more of its own menbers as Trusted.

6. The Trustet Sumcession Comnittee shall have
pover to remcve, with or without cause, a Trustee or a member of
the Trustee Succession Comsittze by the written ation (with or’
without a meeting) of a majority of the living and oomperent mem-
berp of the Commitkee; sunh romoval shall ba effective upon .ﬂaliv-:
ory of such aetlon to the person remaved, ' ' .

7, The Trustee Succession Counittes shall consist
of at Least three {J) but not more than ten (10) pegsons, The
vriginal membars of the Commlittes shall be gnid HJ\:RV!N M, SCEWAK,
seid ALFRED FAUL G. SCHWAN, said REV, LAWRENCE A, BURGRORE,

OWER J. ROBERTS of Bellealr Bluffs, rlerida, and such additional

-
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Ferdon or peraong AR A4y be designated in a writing signed by the
Orantor and dellvered ko a member of the Comnlttee during the
Grantor's Lifetine, Whenever there ls an appropriate ogmasien for
the appolotment of & member of the Truskae Sugvession Committee -=
slthey bto succeed a4 member who dies, resdgns (and s member may'
realygn Forkhwith ky signed wrltten notice bo any othe; menber b7
ko' UTustee) -or bpovmed Lncompwtent, of ag an additional member -
~ and nona is appolnted by kha Urantor, the pergon deslgnated in g
writing zigned by a maiprlty of the remaining living and competent
wember or wembers of the Commlctee shall become a member of the
Committee upon delivery of hig siqned'acaaptanuu to any of the

.ngne:s of such designation, The designation of a member of the
Comnittew shall represent a determinakion by the persen or pmesons
alghing Lt thab there la an appreptiate eccasion for the appelhr-
mant, and hig or their det:rmtpatlon in that regard shall be ogn-
clusive gpon all peagsons, It shall be the Zuty of the Trusces
Suceession Gommittee to have congultad the Grentor amnd auch Trust-
eas or prior ﬁrustaes and such members of the Graptor's camllx as
they deem appropriate c;néc}nsng the uelecﬁibp of mny member, but
their hroach of this duty mhall not lupair the valldity of uny
appointment, The Trustes Suncession Coxmittee and each of pes
ﬁembezs shall b free from any personal liablility for any goed’
falth action or omlyslon, and none of Lis members shall be re-

quired tv give sursty on apy bond,

=10~
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8. QOrdinarlily there will be Flva' (5) Lnéumbgnc
mewbars of che Trustes Suceession Commibbes and five (5) gandt-
dates,

‘ 9, The Truatest shall acoouny t& the Committee
upon the Committee's request with ragard to the T;uateau' dolngs
hareunder, The Truntee Jumuession Committee Ls requested t0 meet
&t least onoe a year, aven i£'ne wecanion exlats for the appoint~
ment of a éruatea or muwber, ko reviey the adminlstration of the
trust by tha_'ﬂruatees.t The Committee 1§ fequaested to invit_e cap-
didates for appolutment ay Trustems oT a3 nenbers of the Cownlties
to attend its mestings and partlcipats in its okher aptivigies. .

8, Trugtees! ¥owers, The Trustess shall have the fol-
loving powery without leave of court and without limiting any
other power which may bo conferznd upon them in any okhay manner
{provided, that any such powar may be exerplsed by the Tryaties
only in a wanner nct inconsistsnt with the statement of intent
contalned {n Article FOURTE, above): ‘

1, Poyers Relating 0 Investments.

' a. puthorizpd Ihyestiménts, They may, rotaln,

ldvust, and raihyast in real oy personal property of any wind,
ampunt, ox propostion for any leageh of time which they deem ad-
visable, {noluding mutual fund shares, snd stock or pther securd-
ties of any glosely held corperation or truat,

by  Yyoting Rights, Thay may vote stook or
shares of any oorporation ot trust dlrsotdy or by proxy in sush

wii~
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manner s they daem advisable, they way veke for thelr own allec-
then {or for the eleption of any employee or agant of éha Trugte
ees) as ghfiders, dlroctors or trastemss and they may vots in fix=
Lng their oun compsnsatlen, IF the Foundatlon is g party to a
redenption agreement with Jchwan's Sales Enterprises, Ing,.. the
Trustews ghall perform sald agreement, and shall not exe:cl;:
thelr voting power hereundar so ap to resgind Lt.

#, Uae of Nominees, "They mey nold any rea)
ar pordonal property ip the name of a pomines without dlsclosyce
of the tyust, '

d. pubhority to Make Transfers, No transfer
agent, bank, or other perzon'dealing with a Trustee ghall be
ghllged o spe to the application of mnnay.ut other property de-
Mversd to the Trhstaa or &0 ascertaln whether he has authoriey to
make transfera.

z; Bovers Relating to Digposiblon of Property,

They may huy, ell, mortgage, pledge, lease {for
any lengkh of timw), or otherwise deal with real or porsanpal Prop~
erky on such keymu as they deem proper; théy-may fake such-actlon -.
A% they duem advisable regsrding the sale or exvhangs of sRcuri~
tles in monnection with any recrganitatlon or orher change in
capltal atructurs) they may pay any debt or qlalm an the basla of
such evidences sa they deem gufficient, and they may compromise
any auch debt or olaim on 5uch terms as thwy deem proper; they nay

- 2=
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exeoute, acknowlpdge, and deliver a daed, lease, or any other ip-
latrument In such manper, in such forms and for such purposs as
they desm propery and they way aunthorlze ons or mora OF thelp puo-
her to sign chacks and engege ln other banking tranesotions, They
may make ¢optracks plpndlng on the tyust estate and without azgum-
ing persenal Liability.

3, JPowers Relating to Distributions to BeppEiclaries,

a, To betermine ngowme and Pripcipal: They may
decide in sugh Bunner 26 they deem propur Ln thd Jight of ap-

plicable prineipley of law all guestions with respect to the de-
tarmingbion of Ynoome or pringipal, Lneluding the detarmipation of
what, L& aay, dedustion shall pe made from lnoome for amortiza~
thon, depletion, gepreniatl.wn o7 obsolescencs .,

b, ‘g Distribute Property ip Rind, They may dis-
krilbute property In %ind te onw or more dlast¥ibutees on account of
any distributisn, on the basls of falr mxrket value detecrninpd by
the Truatess as of the ‘time of discvibution, without distributing
the sams kind of properky to others, . ‘

el Do Appdy Distributions for Benefit of. penefi~

claries, The Trustees may apply any part or all of a digtripu-
tioh, if they desm it advisablo and in such wanner 48 chey deen
adyigable, For the use ot banefit of a distributep ipstead of mak-
ing payment or transfer ko it dlreokly.

d, To Depermine Identity of Benefioiacies. It
any of thy beneflclarles designated by name in thils lnstrument or

“lde
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Tugozssor organization determined hersunder (o7 benefiting pyrsy-
ant %o an orgar opplylng a bansfil gy pres) cmases to exlist {by
reason of a werger, recvganization, disgolutlon or ethurwise) then
the Trustees shall determine whioh organizstion or erganlzations
exempt under seution sulfu);a) of the coda, LE any, is or are it
succeysor organlzation gr organizations entlkled to hanefits, in
its ‘prage, under thig instFument, and he reasonsble determinatlon
of the Trustess in that regard shall be conoluslve upon all per-
qons. Thay are Y.‘Equestll?d to glve preference to the more geonsarva-
tiva organization, in the wvent of a split.

e, Top Termingte the Poundatliop. Tt I» Lntended

that the roundatlgn have a perpetusl sxistence, If the Trustees
determipg, however, thak a material change of oirounstangss shall
have peaurred, muoh that the continued existencd of £he Foundation
ia impractical, thep they may terminate tha Poundatien by dlatrih~
ubing all of its net sssets to such one ?r more of the grganiza~
tiens then otherélaa aligible to tecelve distributions as the
Trystees shall selmot, in Sush shares ag they shall dutermipe,
The provisions of Article TRIRD, abnvn,lshall not apply in the
oase ¢f a termination pursuant ko the p:pceding'sentenna. The
reasonable determinaticn of the Trustees Eu teyminate the Founda- -
tion shall be copclusive upon all persomns; provided,  however, that
a decislon to torminabte Ebe Poundaclon withln Iess than two hun-
dred [200) yoary after the date of this ingtrument ahall be pra=

sumed o be unreasonable Ln the absenoe of 2 judimial finding that

~14n
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a matarial change of cirpumstanmes shall hava oscurred, On apy
terminatlon of the Foundakion lte remainipg nat assets shall be

digtributed only to one or mora grganizations desoribed [n sectlon
501{e)[3) of the Code,

4, Miscellanoous Powers, The Trusteea may empley
such attorneys, invessment advisers, cuatedians, and other paranné
ag they dasm advigable and piy them reasonablae coompepsatlon for
thelr serviges From property with respect to which such services
dra rendered I additipn o recohving reasonsble compensdtion for
thalr own services; and they may take any ether action which they
dean nacessary or advissble in connpectlon with the mdwinistration
of any trﬁst estahllshéd by this instrumsit,

¢, Einality of Trustmes' Judgment; Trusteas’ Liabi-
Lity. ALl powers and disgvetion glven te the Trustees shall be

sxercisable in their sole disoretion, amd all their deebsjons and
detersinations (inuluding duterminations of the maaqing mnd reder-
anee af any ahbighous éxpresaicn used in this lostrument) made in
good raiﬁh and ln the exerolse of a reasonable judgment shall be
conelusive upon all pn:aohs. whether or not asgerealned, Ln being,
or under a dlsabilicy, No Trustes uader thiﬁ lnatrumentlshall-bn
personally Liable for any geod faith astion or omission

or for the gonsequences of any lovestment made in qogd £alth, No
Prustea ghall be required to gilve surety on amy bond,

D, Restvaigt on Allenation of Buopeflolal Interests, Ho
baneficiary shall have the pover to abtloipate, #llonate or assign

~]18w
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any beneficlal interest given wnder this Instrument, and ng auch
banefizial interesk Ls suhject ke being reached or applied vy any
craditor or other parson in gatisfaction of any clalm sgainst the
beneficiary thersof,

I, ‘iscellaneous. A provisien that a pazticular wag~
ker La'to ba inoiuded within a yeneral category shall not be con-
strued tp limit tha gunerslity of the category, and the usa of any
gender or ﬁUmher shall be conutrued to cefer to apy othet gender
or nuubex unless such reference {6 plalnly inconalstent with the
cangext, The ward'“pursou“ refera to individuals, worperations,
partneralips, trugts, and sstatss, .

SEVENTH! Amendmenk, The kxust creatsd by thla ingtrumenk is

{trevogable, In a manner conalstent with the stacement of intent
gut forth in Artigle PQURTH, above, hpowever, this Ilnstiument may
ba amendpd, from time to time, by A writing signed by the Trusteg
DX Trustwsa then éervlng, but only to the exéunt that any pur~-
parted amendeenki {a) claclfies the meaning or ceferenom of any
expression ur provision of this Lhgtrument so as to avold the. ne-
amasity of instrdetions by « aqurt,'{b)_alfers or adda to the ade
miniktrative powers of the Trusntees for the béttur acuonplishmant
of the purpooes of the krust, or {g) altsrs or adds te the
ingtrument Ho that its provialons are lnv better ronformicy with

rolevant pyovielons of applisable Lederal and state tax lawa.

e
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BIGHTE: Name) Choiee-sf-law, The trust sstabllshed herayne

der ghall be referred to 4y the MARVIN M, CHWAN CHARITAELE POTN-
DATION, It shall bi-*gbv"ar‘&ha:\.'b"y-»l&'ﬁ*ﬁ"‘a&h’ﬁﬁqég: *i'ti--'-;k’é:‘c'é'rti{ih"c'ra“"u‘tth
the provislons of subchaptar ¥ of Chepter ! af Subtitls Ay ane
Chapter 42 of pubtitle D of the Code and ByVHBGEN akeva Jayd,

HRECUTED 1n triplicats, at Boston, Magsachumetts, under this
seal thla 29F day BE Wm"vg*’*—" r 1992,

Y AL

Commpnwealth of Masserhusarby
%M-r’o ¢ 1992,

Then perdotally appearsd the 2
avknowladged the foregoing Lnatrgd
before ma,

Buffelk, aa,

wad MARVIN H. BCHWAN and
ty~Be his fra

The undcruiqned'hsfeb:lr acknawledgs delivery of the foregoln
instrumant and aooepts tha trugts thersby sstaklished thin =
day df g VP AR -1 X

S/
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TRUST AMENDMENT

‘

The tndersigned, belug vll of the Trusises of The King's Foundatiug (thy "Poundation™)
dothls {3 if] day of Decembar, 1994, amexd the trast instrument of the Fomdation ay follows:

Tha frst sentance of prragraph BIGHTH shull po deléted and roplaced with to
Roliowing;

Tho legal npino of th tast establlskiod hereundor shall heneeforth

be The King's Foundation, The Fousdation ymay, howeyer,
eontintp to do business a3 the Marvin M. Schwan Charitable

Foundation,
o e O et/
Vi

Trostes

Confidentlal —
Attorney Eyes. Only
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TRUST AMENDMENT

The underaig-m;d, being all of the Trustees of The Xing's Foundation
(formarly the Marvin M. Schweun Charitable Poundation) do this /7 * day of
L A
{ j“[-'h-gd ] . 1997, amond the trust instrumeant of the Foundation by

revoking the Trust, Amendmont dated November 80, 1094, so that hanceforth the

Lrust shall by xeferved to by its original name, the Marvin M, Schwau Charitatde.

Foundation,

W Ao/
stea
:%(me' Adeplf g (1'}' wlu;d ﬂ:.u«/
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MARVIN M, SCHWAN CHARITABLE FOUNDATION
CONYLICTS OF INTEREST AND DISCLOSURE POLICY
PREANMBLR

The purpose of this Conflicts of Interest and Disel osure Policy ("Poley™yis 1o
address instonees in which one or more of the trustess, members of the trustee succession
cammiliee, officers, or key employess (colleatively refemed to as “covetsd persons™) of tie

Murvin M. Schwan Charitable Foundation (the “Foundation” might havh interests in conflie!

with those of ihe Foundstion snd 1o require disclosure af transactions thal migh! be prohibited by
the Internal Revenue Cade (“Code™,

Under relevant stare law, covered porsons have & duty of Joyaly 10 (re Foundalion,
That duiy requires o covered person to be congeinus of (he pelential for such conlliets, and 1o el
with cardiw snd esre In dealing with such siluations, Conflicts of interest involving a covered
peasen are nol inherently illegal, nor ur they to be regarded as a reflection upon the integrity of
Ihe individual invelved. h is the manner in which fhe individual and the Board of Trusiees of the

Foundalion (e “Board”) deal with a disolosed confiot hat determines the propriety of the
wranguction.

Additionalty, as a lax-exernpl 501{c)(3) organization thal is further clussified as a
“supporting erganizalion” under Section $09(a)(3} of the Gode, the Foundation s subjeet o
special rales regarding probibited and permissible transactions between the Foundution nnd irs
“disqualilied persons”, as defined under the Code. These rules are relerred (o as the ngrmediaty
Sunciiens ruley and are separately describud in (he Appendix to this Policy. To delermine
whether o transaction ig prohthited by the Tntermediale Sanctions rales, any proposad wansuclion
between a “disqualified persan™ and the Foundation will be examined, with the assistanc of
vounsel as necessary, 1Fthe proposed transaction is nov prohiblted, then the Board will srteed
with it5 evaiuation of the proposed transaction in secordenee with this Policy.

The axioms of this Policy are disclosure and disevssion. Disclosure and
dlscussion are essentinl, if a relationship or tansaction might invelve a confiicl of interest or be
protibited under the Intermediale Sanciions Rules,

POQLICY

Covered persons are oblgated (o act exclusively. iy thy intercsis ol ihe Foundation
and nol use their pasitions 1o furlher théir awn finpneial.inlereses or jo dertve persopal advantage,
A tovered person shonid be sensitlve (o any initérest he'or she 6y hovd in 2 decision (o b made
by the Foundatien, and as much as possible, recognize such interest prior 1g ANy presentation or
diseussion of sush n matter before the Board. '

Whenever a covered person hecomes aware that he or she or o famlly member has
un “interest in 2 rongoetion” that is coming befors the Roard, the covered person must diselose
fully Lhe confliel, sceming or real, before thie Board dispusses the matier or Lakes setion an i1, An
“interest in K transaction™ may take the form of (1) a significant personal financial interestin the
wrgasaction; (i) a signlheant personal financisl relalionship withy any orgenization involved in the
rransaclion; ur (ili} a pustiion as direeror, officer, Koy employee, 81 ingjor doner Lo any,

S R ORANNAL TS ¥)
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organization involved in the transaction. In addition, covered persons are rquired 1o disclosy
any client wlationships hey ov their fumily membets may have with potential ayditors, altomeys,

invesiment advisors, and similar professionnls and vendors under consideration by the
Foundation,

Upon disclosure, the Board, in consultation with vounsel If neoessary, will t
determine whather a confliot exists. Where it has been delermined that a conflict is pressnt or
there is the appeatance of & gonflict, the rinsaeiion may be approved only upon o majority vore
of the disinlgrested irustees of the Board,’ Fhe tovered PersOn IMaY BNEWer any questions and
tlaboraie on information regarding the iransaction or amrangeient, but shali pot participale in or
ba present at thal portion of the meeting of the Roard during the discussion or vote.

Documentation

Whenever # coverad person diseloses an inlerest in a Iransaclion, such diselosure
will be reeorded In the minutes of the mesting et which the consideration and vote oveurs, The
minutes of the Board meeting alse will inetude the names of the Board mambers present for the

diseussion and vole relating to he transaction or srrangement, the cantent of the discussion and a
¢ecord of any votes taken, :

Distribution of Pollcy

All covered perstns will regeive a copy of s Pollcy al the siart of their
relniionship with the Foundation and perlodically thereatter as determined from fime to lime by
the Board.
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APPENDIX -0 *&3?‘
Antomatle Bxeoss Benofit Transactions and fhe Intermodiate Sauetions Rules

Payments to Perso clated \o Mayvin M. 8 re RFrohibited: Mew section
4958(c)(3) of the Code absolulaly prohibits the Foundstion from making any grant, Josn,
compensaljon or other sinllar payment (o a “substantia} contrl butor” of the Foundation, person
related to 8 substantia) contributor or 35% controlled entity (the “Substantial Contribuver
Group”), This rule would cover Mervin M, Sohwan as a “substantis] contribwtor]/ and all of his
siblings and their spouses, his ehildren, grandehildren, greal grandehildren and the spouses of
these deseendants, and any 35% controlled entities, which would inelude a gorporalion,
partnership, trust or estate in which one or more of the sbove-deseribed persons owns 35% of the
total eombined voling power, profits interest ar beneficlal interest, These transactions are
referred to as Automabic Bxcess Benefit Transacttons and resull in ponalty exeise laxes being
nssessed against (he person and the Board of Trustee members who knowingly approved the
transaction, amangement ar paymenl. ' .

Loans Lo any Dirsstor, Officer or Key Empipyee are Prohibited: Loans by the Foundatton 1o nny
Disqualified Parsap (as defined pelow) ars absolulely prohibited. The loan i ireated as an
Automatic Excess Benefil Transaction and the entlre amount of the loan is treated 45 an cxesss
benefit. Thus, this ruie extends aulomatic excess benefit trealment for foans Lo A broader group of
people than just the Substantial Contributor Group.

Qther Transetions Befwecn fiic Foundation and Disqualified Persons must be. for Pajr Market
Value: In gencral, Disqualified Persons jnclude the Foundation's trusteas, olfleers, kay
emplayess, members of the Truglee Succession Commitiee, substential contdbulors, any person
in & position 10 excreise sudstaniial influence over the nifairs of the Foundntion, persons relaled
1o the sbovo-deseribed group and 35% vontrolied entitizs, Under the Intermediate Sanctions
Rules, the Foundation Is prohibited from engaging In & transaction in which an economic benefil
is provided, direotly or indireetly, to 2 Disqualified Person that exceeds Lhe value of the
consideralion (including the performance of services) raceived by the Foundation. Thus, the
Foundation must receive fait value for any payment of benefit provided 1o a Disqualified Perscn,
These transactions are referred fo as Excess Benefit Transactions and resudt in penalty excise
texes being assessed ngalnst the Disgualified Person and the Board of Truslee membors who
knowingly approved the transaction, rrangement or payment,

Prior 1o entaring into yny coutraet or ofher iransaciion lxvolving a Disqualified Person, (he
Foundatian musi cousider whether the coutract or transaction is absolutely prohlblted as
au Aufomatic Bxcess Bencflt Truosaction. If the arrangement ov transactjon iy not
absolutely probibited, the Poundation Board should then susure that the urrangement or
Iropsaction does net oflerwise violats the [niurmediate Sunctlons Rules, ‘

M A "subsiantial contribulor” meaps any person wha seniribuled or bequealhed an sggregaic
amoui} af more then 35,000 10 the Foundation, If sush smeunt is moro than 2% of the 1al sonmrlbutions
oy bequests recelved by the Foundaltion befare the olose of the taxable yeer of the orgenization In which
the contribution or brguest Js ruurived. A substantia) contributor alio includes the creator of Lhe g,
which for the Foundation is Marvin M. Schwean,

‘
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CODE OF BUSINESS CONDUCT AND BTHICS FOR The Marvin M,
Schwen Charitable Foundation

Introdugtion

This Code of Business Conduet and Ethies covers n wide range of
buainess practices and procedures, It does not cover every issue that may ariss, but
it sets out basic policies to guide all trustees, officers and employees of The Marvin
M, Schwan Charitable Foundation end ita subsidiaries. In particuley, this Code
covers policies designed to deter wrongdoing and to promote: (1) honest and ethical
conduct {including the ethical handling of actual or appurent conflicts of interest);
{2} full, fair, accurate, timely, and understandable disclosure; and (3) compliance
with applicable governmental laws, rules and regulations. All trustees, officers snd
employess must conduet themselves in accordance with these policies and sesk to
avoid even the appearance of imprgper behavior, The Foundation's agents and
representatives, including congultents, should also be directed 1o this Code at the
Foundation offices,

1f a law conflicts with a policy in this Cods, you must comply with the
taw, however, if a local custom or practice conflicte with a policy in this Code, you
mudt comply with the Code, Ifyou have any questions about thess conflicts, you
ehould agk your supervisor how to handle the sifuation,

DBach trustee, officer and employee will be held aceountable for hisgther
adherence to this Code. Those who viclate the policies in this Code wili'be subjsct to
-dipeiplinary action, up to and ingluding discharge {rorn the Foundation and, where
appropriate, civil liability and criminal prosecution, If you are'in a situation that
you believe may Violate or lead to q vidlation of this Code, you must report the -
situation as degeribed in Sections 14 and 18 of this Code.

L Compliance with Laws, Rules and Regulations

Obeying the law, hoth in letier and in spirif, [ one of the foundations
on which The Schwan Charitable Foundation’s ethical policies are built, All
trustees, officers and employeas must respect and obsy the governmental laws,
rulea end regulations of the atate in which we operate, Although not all trustees,
officers and employses are expected to know the detaila of these laws, rules and
regulations, it is imnportant to know enough to determine when t0 seek advicefrom
gupervisors, men Bgers or other appropriate peraonnel,

2 Honest and Ethical Conduct
Wach trustes, officer and employee must always conduct him/herself in

an honest and ethical manner, Bach trustes, officer and employee must act with the
highest standards of personal and professional Integrity and net tolerate others who
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aftemypt to decaive or evade respongihility for actions, All actual or sppavent
conilicts of interest between personal and professional relationships must be

handled honestly, ethically and in accordence with the policies specified in this
Code,

3, Confliots of Intorest

A “conflict of interest” pteurs when a person's private interest
interfores in any way (or even appears to interfere) with thé interests of The
Poundation as a whale, ' A Gonflict btuation chit wilse whdn-ian. sinpleyes, officer or -
trustes takes actlonss or has interesti'thit niay male it.difficuls to perform his or
her work objectively and éffactively, Conflicts of interest may also arise when an
employes, officer or trugtes, or & member of his or her family, receives improper
personal benefits ag a reault of hia or har pesition In the Foundation. Loang to, or
guarantees of obligations of, omployees, officars, or trustees or thelr family members
may aleo create confliets of interest,

It i9 a conflict of interast for an employee to work simultaneously for a
competifor, customar or supplier, The best pollay s to avoid any direct or indirect

businaess connection with our cuetomers, suppliers and sompaetitore, except on our
behalf,

Conflicts of interest are prohibited as a matter of policy, except under
guidelings approved by the Board of Trustees. Confiicts of interest may not always
be clear-eut, o if you have a question, you should congult with a supervigor,
menager or other appropriate personnel or the Foundation’s Legal Counsstl, Any
employee, officer or trustoe who becomes awars of a eonflies or potential conflict, or
knows of any material transaction or relationship that reasonably cotld be expected
to give rise to such a confliet, shovld promyptly bring it to the attention of a
supervisor, manager or other appropriate personnel who is notinvolved In the
matter giving rise to such a conflict or potential conflict or consult the procedures
deseribed in Sections 14 and 15 of this Code, ‘

4, Corporate Opportunities

Bmployees, officars and trustess are prohibiced from taking for
them aelves peracmally, opportunities that are discoverad through tho uae of
vorporate property, Information or position. No employss, officor or trustea may use
corporate property, information, or position for personal gain, and no amployes,
officer or trustse may compete with the Foundation directly or indirectly,
Employess, officers and trmaygtees owe & duty to the Foundation to advance 1ts
lagitimate intarests when the opportunity to 4o so ariges.
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B, Competition and Fair Dealing

We seek to outperform cur competition fairly and honestly. We seek
corpetitive advantages through superior performencs, naver through unethical or
illegal business practices, Stealing proprietery information, possessing sacret
information thet was obtained without the owner's consent, or inducing such
disclosures by pest or present employees of other companies is prohibited. Bach
emplioyes, officer and trustee should endeavor to respect the rights of and to deal
fairly with the Foundation's customers, suppliers, compatitors end employeas, No
employes, officar or trustee ghould talte unfalr advantage of anyong through
manipulation, concealment, sbuse 6f priviteged lmfm:maﬂon; misrepresentation of
material facts, or any othir inten tional unfhir désling practice,

The purpose of buainsss enterteinment and gifis in a commaercial
setting ia to create good will and sound working relati onships, not to gain unfaiy
adventage with cugtorners. No gift or entartainment should ever be offered, given,
providad or accepied by any Foundation trustse, officer or employae, family member
of & trustee, officar or employes or agent unless it: (1) 18 not a cash gift; (2) is
sonsigtent with customary busingss practices; (3) 18 not excessive in value; (4)

cannot be eonstrued as & bribe or payoff; and (6) does not violata any laws or
regulations,

g, Diserimination and Havagsment

The Foundation is firmly committed to providing agual opportunity in
al} aspects of employment and will not tolerats any llegal diserimination or
harassment of any kind, Exemplesincdude derogatory comments basad on racia] or
ethnie charecteristios and unwelcome sexval ndvances,

7. Hoealth and Safety

The Poundation strives {o provide each employes with a safe and
heelthfol work environment, Bach employee has respongibility for maintaining a
safs and healthy workplaca for all employees by following safety and health rles
and practices and reporiing accidents, injuries and uns afe equipment, practices or
conditions.

Violenoe and threatening behavior are not permifiad, Employeas
should report to work in condition to perform thebr duties, free from the influence of
illegal drugs or alephol, The use of illegal drugs in the workplace will not be
tolerated.
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8, Record-Keeping

The Foundation requires honest and accurate recording and reporting
of information in order to make regponsible business decisions,.

Many employees regularly use husiness expense accounts, which must
be documented and recorded agcurately. If you are not sure whether a certain
expenge is lagilimate, ask your supervisor,

All of the Foundetion's books, records, accounts and financial
staloments must be majnteined in reasonable detall, must appropriately reflect the
Foundation's transactions and must conform both to applicable tegal requirements
and to ¢he Foundation's system of internal contrala,

All emnployess are responaible to report to 8 Truatee any questionable
pecounting or auditing matters that may come to their attention. Business records
and ¢communications often become public, and we should avoid exaggeration,
derogatory remarks, or inappropriate characterizations of people and companies
that can be misundarstood, This appliss egually to e-mail, internal memoes, and
formal reports, Records should always be retained or destroyed according to the
Foundation's record retention policles. In accordance with those policies, in the

event of Jitigation or governmental investigation please consult thB Found ation's
Lepal Counsel,

9. Contidentiality

Employees, officers and trustees must maintain the confidentiality of
confidential informetion entrusted bo them by the Foundation or ite beneficiaries,
except when disglosure is authorized by the Legal Departmaent or required by law,
Confidential information includes al} nonpublic information-that might be of use to
ecarnpetitors, or harmful to the Foundation or its beneficiaries, if disglosed, The
obligation to preserve eonfidentia} information continues even after smployment
with the Foundation or its subsidiaries ends,

10, Protection and Proper Use of Foundation Assets

All employees, officers andimigtessshiniild protsetthe Poundation's
asgets and ensure their sfficient vae, “Bhsft; tareléssncss, aiid wiste have a dinect
Impact on the Foundatjoi's Atancial*condition, Any suspected inddent of fraud or
theft should be immediatsly raported for investigation, All Feundation asaets
should be used for legitimate business purposes and should not be used for
non-Foundation business, though incidentsl personal wse may be permitted,

The obligation of employees, officers and trustees to protect; the
Foundation’s aasets includes its propristary information. Propristary information
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inciudea intellactual property s well as business plans databases, rasords, salary
information and any unpublished financial data end reports, Unauthorized nge or
distribution of this information would violate Foundation pelisy,

11,  Payments to Government Personnel

The U.S, Foralgn Corrupt Practices Act prohibits giving anything of
value, directly or indirectly, to officials of foreign governments or foreign political
candidates in order to obtain or retain business, It is strictly prohibited to make
illegal payments to government officials of any tountry,

In addition, the U8, government has a number of laws and regulations
regarding husiness gratuitiss which mey be accepted by U.5. government parsonnal,
The promisa, offer or delivery to an official or employsa of tha 1.5, government of a
gift, favor or other gratuity in violation of thegss rules would not only vielate
Foundation poliey but could also be a criminal offense, State and losel governments,
ag well ag foreign governments, may have similer rules,

12,  Rules for Principal Executive Officer and Senlor Financlal Officers

In addition to complying with all other parbs of this Code, if you ara the
Foundation's principal sxecntive officer, principal financial officer, princips!
accounting offleer or controllar, or any person performing similar fongtions (sach
referred to in this Code as a "Sanior Officer™), you must take the following staps to
ensurs full, fajr, acenrate, timaly and undarstandable disclosure in reports and

documents that the Foundalton files and in other public communications made by
tha Foundation;

() Carefully review drafts of yaports and doguments the
Foundation is raquired to file hefore they are filad and Foundafion press releases or
other public communieations before thay are released to the public, with particslar

foeus on disclosnres each Senjor Officar does not understand or agree with and on .

tnfermation lknown to the Senior Officer that is not reflected in the report,
documaent, press releass or public communication. .

(h)  Whan relevant, confirm that neither the Foundation's internal
suditors nor its outside accountants are awers of any matearial misstatements or
omissions in filings.

(e)  Bring o the attention of Legal Counsel matters that you feel

could compromiaa the integrity of the Foundation's finanecla! raports, disagreements
on accounting mattars and viclations of any part of this Coda,
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13, Amendments to the Code of Business Conduct and Ethies

Any amendments to this Cods that apply to sxscutive officers,
including Sentor Offiesrs, or trustees may be made only by the Board or & Board
committes (other than technical, administrative or other non-substantive
amendments to this Code).

14, Reporting any Illegal or Unethical Behavior (Whistleblower policy)

Employess are encouraged to tallt prompily to supervisors, managers
or other appropriate personnel about cbeerved illagal or unsthical behavior and any
violationa of law, rules, regulations or this Code, and otherwigs when in doubt about
the beat courge of action in u particulsr stuation, The supervigor, manager or other
apprepriate personnel bo whom such matters are reported should not be involved in
the reported itlegal or unethical behavior or viclation of law, rules, regulations or
thig Code. Any supervisor or manager who recaives a report of violation or potential
violation of this Code muat report it immediately to the Legal Counsel or Audit
Committes. It is the policy of the Foundation not to allow relaliation for reports of
migeonduct by othery mads in good faith by employees.

Bmployess are expested to tooperate in internal Investigations of
misconduct, Any parson invelved in an investigation of pessible misconduct in any
capacity must not diseuss or disclose any information te anyone outside of the
investigation unless required by law or when sesking his or her own legal advice.

Any uge of thess reporting procedures in bad faith or in a false or
frivolous manner will be considersd a violation of this Cods,

15. Compliance Standards and Procsdures

We must all work to ensure prompt and conaistént.actiun againgt
violabions of this Cods, However, in some situations 1t s difficult to know right from
wrong. Since we cannot anticipate every situabion that will arise, it is important

that we have a way to approach a new question or problem, These are somo steps
to eep in mind:

* Male gurs you have al] the facts. In order to reach the right
golutions, we must be as fully informed as possible,

> Ask vourself, What specifically avn I being asked to de? Dogs it
sebm unothicel or inproper? This will enable you to focus on -
the specific question you are faced with, and the alteynatives
you have, Use your judgment and common sanss; if something
spems ynethical or improper, it probably is
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+ Clarify your responsibility and role, In most situationg, thereis
shared responasibility, Are your colleagues informed? I may
help to gef others involvad and discuss the problem,

Discuas the problem with your gupervigor. Thig is the bagc
guidance for all situations, In many cases, your supervigor will
be more knowledgeable about the question, and will eppraciate
being brought into the decision-m aking process. Kemember that
it is your supervigor's responsibility to help selve problems.

e Seelk help from other regsurces. In the rare case where it may
not be appropriate to disewss an lssue with your supervisor, or
whers you do not feel comiortable approaching your supervisor
with your guestion, discusa it with the Foundation's Executive
Dizector, Lagal Counsel, or, if nocessary, any member of the
Board of Trustees.

»  Yourreport of violations of this Code may be made in confidence
and without fear of retaligtion. If your situation requires that
your identity be kept secret, your anonymity will be protected,
The Foundation does not permit reteliation against employees
for good faith reports of violations of this Code or questionabls
accounting or suditing matters,

s Always ask first, act later: If you are wnsurs of what to doin
any situation, seek guidance hefore you act,

18, Administration

Board of Trustees, The Board of Trustees will help ensure that thiy Code is
property administered. The Board of Trustees will be responaible for the. #nnual
review of the compliance procedures in place to implement this Cods and will

recomnmend slarifications or necessary chenges to this Code in counsultation with
Legal Counsel. .

Officers and Managers, All cofficers and manapers are responsible for
revipwing this Code with their employess and ensuring they have aigned the
attached certification, Officers and managers are alse responsgible for the diligent

review of practices and procedures in place to help ensure compliance with this
Code.
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CERTIFICATION

I'hereby aclknowledge that I have read the Code of Business Conduct
snd Ethics For the Marvin M. Schwan Chazitable Foundation, have becore familiar
with its contents and will comply with ite terms,

Name (please print}

Signature

Date
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The Marvin M, 8chwan Charitable Foundation
Confidential Disclosure Statement

Please report below any potential confliet of interast you may have,
including but not limited to, any financia) intarsst in, any compansation
arrangament, sarvice on tha board of, or affiltation with, any entity whichis, or is
likely to be, & party to an agreement with the Poundation. Fach officer, member of
the Board of Trustees, the Trustea Succession Comrittes and key smployees shall
have an ongoing obligation to notify the Foundation’s Lagal Counsel or the Board of
Trustess immadiately of any potential conflict of interast as it arises, Specifically, if
any individual shall have a significant change in his or her relationship with any
entity or individual which was not disclossd previotsly, he or she shall provide

notice within thirty (80) days of such change, (Attach additionel sheets.if
NECessary,)

I have received a copy of the Conflicts of Interest and Disclosure Policy
and haversad and understood if, and hereby agree to comply with it. I further
understand that the Foundation is a charitable organization, which must engage
primarily in activities which accomplish its tex-exempt purpoass.

Name

(Print Nama)

Position;

Dated: Signed:
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MMBCF Investinent Policy )

The investment policy of the Marvin M. Schwan Charitable Foundation i adopted by the
Trustees of the Foundation in order to provide guldance for decisions concerning invegimant
lypes and opportunities. The trust document for the Marvin ™. § chwan Charitable Foundation
pives the authoxity Lo the Trustees Lo make all deoisions regarding Investinents according to their
coflective judgiment, The following Investment policy serves ns a genern) guide,

l. Goal
A, Produge income for disiribution to the beneficiaries of the Foundation in
accordance wilh the IRS-mandated 85% annua) distribution of net income, The
83% Jovel is based upon the previous fiscal year's net income (otal income
inchuding shert-lerm gein bul excluding long-term gatn which is added to the
00rpus Minug expenses) and {s tho basis for defermining the distibution
allacalions for the various benefictaries. There is a possibie modificatlon 1o that
amount, in thal previous years' distvibutions thot exeseded the §5% minimum
may be counled agninst the cument year's distribution Jevel, Theveisa five-year
rolting window Lo recoup such overages. A, general goal would be (o larget an
© average annual distribution egual 10 5% of the corpus,
B. Grow or at minimum prgsirve the. corpus!toXinsire long-term viability and
influence of the Foupdalion for its beaneficlpries, ..
Maintnin &:baldpeed portfoli6 with asurrent goad 10 reach a 50450 mix of
marketable investmeénts-wnd reql estatd investments, wilh allowances for
flexibikity within e range (+/-10%) for both ¢lasses,

o

11 Investment Types

A, Marketable Investments — both pubtiz and privaie
i. Stocks
2. Bonds
3. Alternative inveshment sitaregies
4. PICS by the Clifkon Group

B, Real Estute — both domestic and o ffshore
1. Direct Ownership
2, Loans to projecls
3. Partnership/Bquity Investment in projects
4, REITs

. Investment Guitdelings - Marketable Investments -

A. Aninvestment strategy groop is engaged o assist in the anelysis of perforroence,
selection of investmen| munagers, and portfolio allocations for this seclion of
Foundation investments. Currently, that investment advisory is Sumimlr Strategies
of Clayton, Missousi.

B. Based on the recommendalions of the consulting group, the curren! target
#llocations and perniissibl e ranges within the mavketable investments sector are as
follows:
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Miuimum Maximum Target
Asset Clasy Percent Poreent Perent
Domestie Equity 20% 55% 37.50%
Largo Cap 15% T A5% 26.25%
Mid and Sinail Cap 5% 20% 11.25%
MNen-US Tquity 0% 55% 37.50%
Developed Iiternational 15% 15% 21.50%
Energing Markels % 20% 10.00%
Alternative Jovestments 0% 50% 25.00%
Private Equity 9% 10% 160.00%
Hedpe Funds & Allemative Suatapies 0% 30% 15.00%
€. Perforrnance of investment managers ig reviewed quarterly and the overall
portfolio strategy ia teviewed annually with Summit Skretegies. Managers with
consigtent underperformanee arereviewed for consideration of yeplacement,
redirection of funds, or other appropriate action.
. The “eash positions” of the Foundation within its ascounts are ovarlaid valng the
P10S approach of the Clifton Group, The overlay is intended to provide eguity
exposure for the cash being held and 1o help the overall targeted allocations for
marketable invesiments to be more closely in balance,
V. Ihvestiment Guidelines— Reu) Estate
A The real esiate componenl of the Foundatien’s investments is lo provide both cagh
flowfineome for the Foundation as wel) as to provide the opportunily fo
increased appreciation in the valus of the assels.,
B. The rzal estate component of the Foundntion*s invesiments includes bolk
domestic ren) estale as well as offshore real estate investiment opportunities,
C

=

¥

Adoptad

~ Auguost 22, 2007

+ A goal In any rel estate ventufe is gentrally nof 1o exoced 10% of the corpus of

the Foundation, This allotation target fhotuded boih: equity investinent in a
project and onns,

. The tolal maximum aliocation for offthore real estata'investment ig generellynot

to exceed 30%,ofthe' ‘oqpus of thb Foundatien. , This maxlmum also ineludes
hoth squity investrment es well as Projedt Tods

Domeslic real estate ig generally conosntrated In one or two dowestle markels,
with the primery markei being the Washington, D.C, erea.

All domestic ren) estate is ourrently under an exchusive agreement with Joe
Benkowski of Seaton Benkowski. Seaton Benkowsk: is |ocated in the
Washington, D.C, area,
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INTRODUGTION
Tha investmenl Polloy Stetement ("nvestment Policy”) for the Marvin M, Schwan Charllable Foundalion
(the "Fund") le adopled by the Truslees of the Foundation In order o provide gutdance for decislong
eonosming Invastment fypes and opportunities. The Masivin M. Schwen Charltable Foundation Trusteas
{Trustess) are responslhle for menaging the Investment process of the Fund in @ prugant manner, The

lrust dosument of the Foundallon glvas the autherly i the Trustees to make alrdeuialuna regarding
invesiments according to Ihalr collecliva judgmant.

This Invesimen!{ Folioy has been nhozen me the most appropriasta polloy for achleving the finanolet
objactives of te Fund which are desoribed In the “Statsment of Qhjectves® sactlon of this dooumanit.
However, the Trustess shall be free 10 daviala from thie Investmanl Polioy when It concludes thet It s
prudent and In the interast of the Fund to do so and may amend tha Investment Polley at any ime,

The Trustees have adoptad & long-term Investmani horizon such thet the ohanoes and durstion of
Investmenl [osses ara carsfully welgheg againet tha long term potentls! for appreciation of assats, In

addifion to the Investment Policy dafinad herein, the management of the Fund will ke In compllance wih
all applicable laws,

BUTIES AND RESPONSIBILITIES
The Trusless are responsible for managing the Investnent process i a prudent manner with fegard to
pregorving prinolpal while providing reasenable returns, In oamying out these duties, the Truslsas have
retainad an invesiment Menagsr, SE| Invastmants Management Gorporation (the "investmani Manager),
lo asslst In mehaging the assals of the Fund, The Investmanl Manager's rola Is to provide guldahca 1o the
Truslees on matlers peraining to the Investment of Fund assets noluding Invesiment Folicy, Investiment

selegtion, monloting the Fund's perfonmanoe and pompllancae with the Investment Folloy. All daclsians

pertalnlng to the |nventment Polioy and guldelinas for the Investmant Poliny's Imple mentation wil be mada
by the Trystees, The invesirment Manager, in canylng oyt the Jnvestment Folloy defined In thie dooumenl,
has avthority and responsibliity to salnal appropriate Investments In the speclfio ssset olasses mandated
by this investment Polioy, In-aceordance with (and subjatt 10) the terms of an terms of the Investment

managemant agreemanl drted Moy 26, 2008 exaputad hstwean (ha investmant Menager and the Furd
(the "Invastmant Managasment Agreament™), :

Dutles und responalbllities are deseibed In datall helove,

he Trusteay

The Marvin M, Bohwan Chartable Foundatlon Trusless will reteln a.qﬁallﬁad Investment Mene
asulel In the development knd Implementation ol the Iavastmant Polloy and guldelines,

The Tustess will establlsh the Investment Folly of the Fund. This Inalides, but Is not linited fo,
alloeation belween aqully and fixed Incpme assels, selacion of segeplable asesl clagses and investmen!
parformance expoatations, Tha Truslees perodioally will review the Investiment Poltoy,

The Truateas will regularly raview the Investmeni Fan’nrmanw of the Fund Ineluding the performancae of

the Invastment Manager 1o assure the Investment Pollcy Is baing follawed and progress is belng mede
toward achlsving the ehjsctives,

Invaszime

The [nvasimant Meneger retained by the Tiuetess wikk azslst the Truslzes i astablishing the (nyestmant
Pplloy and guidelines gantalned in Whis Invesiment Polloy,

In mecordanca with the lsrms of (he Invesiment Managsment Agreement, tha Investiment Manager wil be
fesponslble for managing the asset allotation, delermining Inveatment strategy and implemeanting sequrily
spleotion decislons hrough the Inveelment sub-advisers for the mutual funde manaped by tha Invastment
tanagar, within the Invesimenl Polioy and as otherwise provided by the Trustass. The Inveatment
Manager will menltor assst aliteatien soross and among e8! viesars,

gar to ‘
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The Invesimant Manager will moniler Inveatment performance of the Fund. Performance reports wii be
provided lo the Trusiees quartedy, Tha nvestiment Manafer will report In @ Umely manner any
substantive developments that may sffect the managemont of Fund assats.

BTHIEME BJECTIVE

The purpese of the Investmants I8 lo provide a reguiar and rellable souroe of Intome to meel the needs
and services that are not eelf sup poring.

The finanolat obligalions thal must be metl are B3 follows:

1. Flnanolal needs Bnd programs
2. Administralive expenses

| Hblapk

Eund Fipanuia) Oblectives
The plilmaw financlal objoctive is lo preseva the purchasing pawar of the Inveslments afer withdrawels
wra fakan,

The financlal geals can be summarlzed as foflows:

1) Producs Income for distribuion to the beneficlaries of the Foundatlon In accordanos with |
tha IRS-mandated B5% annugl distribution of net Incoma, The 86% lavel Is based ugon
the previous flscal year's net Income (total Incoms Including shori-tern galn but excluding
long-ferm galn whioh s added o the corpus minue expensas) and Is the basls for
detarmining tha distibuiion allocalions for the varioys beneficlaries,

2} @row or at minlmum preserve the cerpys © Insura long-temm viebllity and influsnca for the
Foundation for Its beneficiaries,

3) Malntaln e belanced porifollo with a currant goal fo 1aach a BU/G0 mix of marketable

[nvestmonts and fodl estete lnvastments, with alowances for AexIbilty within a range (+/-
10%) for bolh classes,

While thess cannol be complete assurance that this objecllve will bo realized, It is hoflevest that the
llkelihood of Ite reellzalion |e remsonably hlgh Pased upon this Investment Polisy and hislerical
performance of the asset clapses dlacuseed hefeln, The cbjective |s based on a {en-year Invastrient
horizon, so that Interim fluchiations ehowd be viewed whh appropriate perepectva :

Tha deaired Investment cljsclive 1s a Jong-tatm rexl rate of refum on assets that Is approdmately 5.5% -

greater than the assumad rale of Infiation as meaelred by the Consumer Rrioe (RdeX, The targat e of
return for the Fund hes heen based ugon an analysls of histotfeal ratums suppiamanted with an aconomio
and siructiral rovlew for erch assat clags, The Trustees realize that market performance varles end that
& 6.5% real rate of relum may no! be mearlngful during some periods, Tha Trustees alse raalize and
agree that Wistorical performance is no puaranies of luture parformente.

EMENT ENT P Y
olal oflo AMipcatio ’

It will ba the goal of the Fund to attzin a balanced portfullo- mix of real estale ahd merketgblo Investments
in acgortience with the balow,

investment Type
Markstable 40-80%
Reml Bslale AV-E0%
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Asget Allooaflon Tarasts for Merietable \nvesiments
it will be the polfay of the Fund {o Invest In madwetable asgeta with an allocallon as shown balow,

izl rgel

pulty &0-80%
Fixad income 10-20%
Allemetivas 0-30%

Within Real Estate and those neset classss making up the Investmants, asesis will ba Jnveslad In
aocordance with the Guldelines set ovl below, The nvesknents selecied by ho Investment iManegss In
accordanan with this Investment Pallay may Inolude & smali porffan of total assets IN oash reserves when
deamed approprlate. However, the Inveatmants will be evalusted agalnst ihelr sppropraie benchmarks
o tha performance of the folal fungs undar mansgoment

Adberante to Polisy Targets and Rebainnging

The asset allocatlon established by this Investnent Poliey represents & long-term psrapestiva, As such,
rapid unanticlpeted market ahifle o changss I economic conditions may cause, the aseet mix fo fall
outslde of the poiicy range, Generally, theze divergences Bhould be of a ahori-lerm nature,

To anaure that divergence from the target polloy |8 within ecoepiable fimits, rebaiancing of asgets may be
nacessary. Rebalancing procedures gre authprized by the Gommiitee for the portion of Fund assels
managed by the investmant Manager In secordance with the invesiment Manegament Agreament,

Generally, repaianang among funde may ocgur on & monthly basis for the reglstared Ivesiment
companies {le., muival funds) and quarerly fer hadga funds and private equily (as applicabls, i required)
lo enewse ihal the targel assel ullocatlon speoiffed In this Invesiment Polloy Is maintalned within
accoptable ranges ae determinad by the Investment Manager, The Investment Me nagar will Idenllly the
amaunt of agsete hat must be resilcgated in order to brng the Fund back Inte compliance with this
Invegtment Polley and will leaue the necessary Instructions for the transfer of Wnds,

Netwlthetanding the foregeing, under ceraln droumstances, the Investment Manape: mey (1) modly the -

tarpal varleneeie) applicable to the etrateqgy, (i} modly Hs elanderd rebalancing cpeming procedures,

andfer ()l suspend some or gll of the febalahdlng procedures affeating the stratsgy, Investmeni Manager ©

ehall only modlfy or suspend ite rebalendng proceduras as outiined In thls paragraph IF k hab prudanily

delermined thet stch suspension | In ihe best Interest of the Fund, lis particlpants and benefolarles in s -

If the Investment Maneper has suspended It rebalencing procedores -
applicable to the Fund, the Investment Manager shell seek to notlfy Marvin. M. Schwan Charitable

rogsonable scle discralion,

Foundatlon ns pramplly a3 posatbie of such dedlslon.

Inyestment Securltion and Diversifiedtion ' ’
As descilbed In lhe Invesiment” Management Agreement, the Investment Manaper implements this

Inveatment Polloy throuph Investments In mutual funts and othet pooled asset pertfollos, 1 Is tha .

raspohslblitiy of the Manager to provide e prospeatus (or other cffaiing, documents) for sach nvestmapt
and the respansbilily of the Beard toread and understand fhe information containad in the prs pactus,

Mutugl funds may vse shorllng simtegies as oullingd in the prespactun, Further, eortaln mukie funds
may pertlcipate In ascurilles jending as tetermined by the prospeotus {or clher affering documenta). Suah

Inv"eatmenta are mcceptablo Investmenls provided they confarm to the diversificalion restrictions set forth
balow, . !

Investmenta wil be diversified within amset ciagses with the Iment 1o miniméze the risk of largs losaes o
the Fund, The portiolio ingludes mutoal funds thalare maraged in Gceordance with the diversification and
Industry ooncamation resirctions set forth in the hiveslmen| Company Aol of 184¢, ma smended Sthe

“1940 Act'), Pursuard 1o the provielons of the 1840 Act, & mutuai Fund may net, wlih respect to 76% of lks.

assete, {} purvhese sequrilies, of any lesuer (except securlfias lssued o guaranided by the Unlted Statpn
Guvartimeni, ks sgencles or Insirumantailiias} I, 8e 8 result, more’than 3% of s 10| resets would be
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Invested in the gecurities of such lsever; of {il) acquire more than 10% of the oulstanging voling securiiies

ol any ons Issbar. This restrictlon does nol apply 1o the Intemalions! Flxed Income Fund or the Emerglng
Markets Dabi Fund, .

In mddition, o mutyal fund may purchase any sscurilies which would cause more than 28% of Ity total
agsats Lo ba Invesled In the seouritlss of one or more lesuers conducting thalr prnclpal businese adiivides
In the same Ikdustry, Trovked thal this limilsion does not apply 1o Investments In sscurilas lasued or
guararferd by the Unlted States Governmen, ls agencies of instrumentalities,

Gulde for oli 8

siat

The rea| estete compoenent of the Feundablon's Investmenls 1& 1o provids both cash flowincems for the
Foundallon as well as to previde tha oppertunily for inoreased appreciation in the value of the aessets, |

The real eslate comnponent of the Foundation'a Investmenis Includes both domestc ranl astate as wellas

offshore rept estate Investment opporunllies, A goal in any resl estate venture Is genamlly Aot to exceed
10% of the compus of the Foundalion, This allocation target includes both equity investment (n a projeot
and leane, The tolal meximum aliocatlon for offshore real estate inveatmentis genarelly nol to sxoaed
30% of the corpus of the Feundatton, This maximsn Includea both equity Investment as well as project
loens, Domestic roa) eatals Ja genarally convantrated In ane or twvo domestio mariets, with the primary
markat balng the Washington, D.C, area, All domestic real estate s ourrently under an axclualve

agraa;nunt with Jo& Benkowskl of Seaton Benkowskl, Seaton Bankowai! 19 located In the Washinglon,
D.C. drea,

Eguity

Domestlo Egylty;

The Domestio Equity portlon of the parifollo will conalst primarily of equity securities of mmﬁanlaa that are

liated on reglstersd exchanpes or actively. raded In the over the countar markel, The equity portion may

also be nvested In sacuiiies that are not readlly marketable {iquld and restricted securiles), recelpts,
securitles meued by Investmant companles, warenis, repurchase agreements, convertile seoueitiey and

US doller deneminated sacurilies of foralgn issuers that gre traded on Tegistered exchpnges or llstad on
NASDAC, A porion of the equily portfollo may aleo ba Invested in fixad Income &eourltes that are mted
Inveslrnant grade or betler, l.e., raled In one of the four highesl rating oategofies by a nationally '
recoghized stalletical miing organfzalion {("NRSRO", or, If not reted, determined to be of comnpanbla :
quality by the Investment Adviser or a mutual fund sub-advisar. |

to remain a8 flly Invested ag pesalble,

Non-l}.8, Eguiiy:

The non-U,S. aquity pertlon of the portfollo will conslst primerly of squily securiies (commeon sipoks,
securitles thet are convartible Into commuen atogks, preferred stocke, wamants and ighta to subsariba (o
comimon stooks) of noneU,8, Issuers purchased In forelgn markets, on U,8. or forelgn replstered
axghanges, or the ovarthe-counier markets, The lasuars of the securiles mre jooated In oountriae Gther
then the Unitsd Stales, Including emerying markel countriea,  Additionally, the portiollo may seek to
enhance relums by aclive management of cugrancy expesure. This stalagy may Invoive taking long and
short positiona uslng futusgs, feralgn currency forwsrd contracts, forelyn ourvencles and uther dervatives.
The pertfelle may alse engsge In curency Wensaclions In an aftempt to leke advaniapge of ceralh
inefficlences In the currency exchange markel, o inorease the exposure 16 A forelgn curreney or io shif
exposure fo forefon ourrensy fluctuafions from ong currenoy to ancther.  Any remalining assely may bie
Invesled In ixed ncome securdtles of ameming market governmants and companies, Certain sacurities
lssued by govemments of emermping market counirdes are, or may be, aligihle for conversion into

Investmeants In emerging. market companles under dett conversion programs sponsored by such
govemmenis, .

e Investment Advisor wiil equitiza cash

A poriion of the portfolic's asasts may he invested In securlilles that are raled below invesiment grade,
U.8. or nen-).8, cash resecves and money market instruments, repuru'hasa agreements, saourilies that
Ry, 1b0 4
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strateples hat inoluds temporary .o dudicated directions! market expostires; end Wil also choomd and
gernbine hedge funds In order to tergst tha fund's fafum objectives.

The Fund's ponfolio may be silotated across saveral hedge fund syles and strategles, For oxample, the
hedds fund pdrlion of the potiollo may Gotisldl of varous Index-listed ab well ss over-the-countar
seoulias inoluding bui not fimlted Yo! opmmen or profered stonk fesued by U8, and nan-\),S
corporatfons, debt securiies lssued by U.8, and neh-U.B. gomoralions, gevémmenta, or govemmant-
sponeared agendlas, assel-nacked seclrilies, convartible bonds, warrants, and axchange-traded funda.
The hedge fund porllon of the ponfolic may also constet of varloua Indax-ieted or ovardhe~ounter
dedvatlve Instrumenta fnchuding but pot limited 1o; forward contrects, futures gontrants, oplons, sweaps,
and swap epllons. Parlvallves may ba velyed based on the price of underlying debt or equity securitles or
the taval of pericular economic varlables such as [rterest rafos, inflation rates, urmency exchange rates,
or gommedity cﬁﬂuaa. In addiilon o purchasing securitles outrlght, hadpe funds may empioy spacialized
Invesiment techniques, such as short-selling end using leverage.

Thea Fund may alse Invest In (ess llguki, privete kwvastment funds, These ihvesimants are Wiguld, non-

publicly traded assats and gsacurittes, such as shares in private operating compantes, The fund will ealact
and managa these strategiea in accordance with s lquldity pollay.

a 56 D v

Private E,g%ug'r

Private equity Ihvestmants will sonsigt of primary limked partnerahlp interasts Ih sarporate finsnce and
vennire capltal funds. tn addition, secondary perinamshlp end co-pvesiment daeais are accaptable,
Comorate financa investments may Includa |evereged buy-out industy consolldation, growth or

fundamental buslness change, acquisithng, rafinancing and recapitalizetion, mezzaning Investments and
distreasad and tumearound strategles.

Veniure capiial investmants tnolude start-up companles and companlas developing new busihoss
solutione and technologles, New tschnologles mey indude seml-condustors, ielacommunicatons,

agftware, bloteshnology, computers and fedoal devices. ivesiments may be mads to domestic and
Intarnaticrai partnerships,

Canh Equivateqt Reserves

The Investmants selecled by the Investmen! Advissr In aceordance with this investment Polioy Statement
may Inchude 8 small portlon of toial aasels In cosh resarves when deamed approprlate, T

Cash equivalont reserves will conslst of money market secuiles such 28 high quality, shardarm debt
Instrupnients, They include: {|) benkers' acceptances, cartificalas of deposits, netes end 1hma deposis of
highly-ratad U.8. and forelgn banka; %
the spencles and instrumarielitles of the U.8, Government; (i) high-quelily cummerolal papor jssued by
.8, and foreign corperetions: {iv) debt obligations with a materdly of ona year or less lssued by
sorparations with culstanding high-qualily commerclal paper; (¥} repurchase agrasments kvolving any of

the foregoing, obllgations entared Into ‘with highty-raled banks and broker-dealans; and {vh forelpn

govemmen obligailons,

hu] .
Conslstent with the deslie tor adequate diversiiication, the invesiment polloy Is basad on the assumption

thal the volslilty of the comblned equlty invesiment will e similar W that of the market opperiunity

ayaiable o Inethiional investors wilh elmilar rewwin objectives, The volatity of fixed income porfollos -

may ba weater than the market during pedods when the portfoile durstion exceeds that of the mankot,

Proxy Stalgmants

Proxlas, tender offors and the fike wil be voled In eceordance With the terme of the investment
Managrment Apreament.

Rov, 1110
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Hon of 8 ) 2
The Fund expeols he purchase and sole of its sacurities to be madea In & manner deslgned to repealve the
comblnation of bast prive a eXacution, The Board recognizes thet mutual fund shares are purchiased
and sold &l the net asset value next determined sfter recelnt of the order and that aczordingly, best price
and execution may not be applicabls {o such transaciions,

CONTRQL PROCEDURES
[2] invesatma)

Investman! periormanca will be reviewad annually 10 determing the contpued feasiblily of achleving the
Investment ehjeotivas and the appropristeness of lhe Jnvestment Palloy for achloving tese abjsotives, In
additlon, tha valldity of the stated objaclive wiil b revlewad annuatly.

1 s not expooted ihat the investiment Polloy will ehange freguently, in parfloular, short-lam shanges In
the financial markets should not requdre sn adjustment to the nvestment Polloy.

Ravlew of investmont Manamer and Investments
The Invesiment Manager will rapost on @ quantery baals to review lhe folal Fund Invesiment ped ermensa,

The inveatment Manager will ba responsible for leeping the Board advised of any melsrial ghange In ile

pereonnei, tha inveetmenl strategy, of other pertinent Informatton potentially affecting pedormenca of all
investmans,

Ferormanos roviaws will foous on:

. Comparison of thwestment resulls 10 approprate banchmarks, as well as markat Index relurms
In bolh aquity and debt markals,

' Investment adherencs lo this |nvesimont Polloy and gultelnas,

. Waterlal shanges In the Invegtment organizations, such as In Investmant philisophy and
personhel, elo,

Porjormangs Expectajjons

The most importent performenge expeotalion 15 the achlevement of leng-tarm Investment results that are
conslstent with the Fund's Investment Pclloy, Implementation of the policy wilt be diracted toward
aahlaving this relum and not toward maximizing return without ragard to risk,

Tha Board recognizes thet this real retum objective may not ba meaningful during some Yme perlods, In
order te epsure thal nvesiment opporiuniiles avellabla over b spedlfic tima perlod are falily evaluated,

romparativo parfermance slatletics (insluding benchmark indlcas) will ba usad to evaluate !nvestment
reauits, ' .

dontion pf Inves 0

ADOFTION OF INVESTMENT PQLICY STATEMENT

The Board has mviewed, spproved and sdopted this Investmen! Folloy Statement, dafed Februsry 17,
2010, prapared with the asaistance of SE /nve siments Managament Carpuratfion,

Signature ' Dals
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Pebruary 14, 2014

YId U8 MAIL

Mr, Dave Ewert, Chaly
Trostee Sucoassion Commities
of the Marvin M. Schwan Charitable Foundation
2425 Winterpark Street
Loveland, C0 30538

Re:  Foreign Investments and Relntad 1 oan Financial Losses

Dear Dave:

As 1 believe you know, Fanl and ] have been very concemed about the disastrons financinl
togults arising from the Trusteas' investments and loans fo the variouy forsign companies and
projecty in the Ceribbean, While we have of late been provided with some very generl
information on the losses on those Investments tolaling 3363 millien or maore, we s TSC
mermbers have not beatt provided with full details as to why those fuvestments were made, what
was done to monitor the investments and loans, what was done to minimize the losses, and
whather there are now any steps that can e taken fo prevent frther lasses.

As you know, paragraph 9 of the Foundation Trust document provides in part thel;

“The Trustess shall acoount 1o the Committes wpon the Commlites’s -
raquest with regard to the Truostees' doings hereunder, The Trusteo Sucnession
Committee i3 requested to meet at Joast once a yenr, oven if no voonsion existy for
the aprointroent of 8 Trusice or member, to review the administretion of the irust
by the Trustee, *++¢

Sincs the investments were made and loans were provided with Foundation fands, these
activities are part of the “doings” of the Trustees, and they relate to the “administmtion” of the

Trust. We strongly belicve that we, ns TSC members, have an obligation 1o the baneflofaries of

the Truat fo have the Trustees "account to” the TSC oy to thelr “doings" with regand to the
investments and related expenditures of such a large amonnt of trust monies, We, of course, want

1o avoid any claima by the beneficiaries that we have not catried ot our respousibilities as TSC

membere,

We had hoped to discuss these {sses af the soheduled mesting of the TSC on February 26, 2014,
Then Prul developed » conflict for thet date and suggested we meet on Pebruary 24, That date
was not aceepiable so Panl suggested Pebruary 27, That dute wes not acceptable efther, Lary
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M, Dave Ewer, Chair
Rebruary 14, 2014
Page 2 of 2

Brugdorf Indicated there was no compelling reason fo have the meeting in Rebruary, Kent Reabe
maw "nothing urgent” so the meeling was moved fo May 9,

Paul and I do not agree that there is nothing weent to dlscuss. ‘W believe that carrying out our
responsibilitien as TSC mernbers 1y wrgent and that we should be doing that hmmediately,
Therefore, enclosed ig a list of questions Panl and T believe need to be answered and documents
we believe should be mede available to the TSC by the Trustees 80 we can better ynderstand how
such un extracrdinary amours of trust aggets have beon Jost, You may want to consider adding to
our list and § would encourage you to do so, We ask that you, as Chair of the TSC, present this
list to the Trustoes with the request thet they provide ua with the answers fo the questions psked
and provide us with the documents requested, Once we get the information requested, Pavl and 1
believe the independent TSC members (you, Pavl Tweit, Paul and 1) should mest to disouss
what, II unything, we showid do to carry cut our responsibilitics us TSC members,

Thank you very much.
Very teuly yours,

Mark Schwan

cey  Pawl Schwan
Panl Twelt
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Docoments fo 0 request from the Foundation Trustess:

I, The Foundetion’s IRS Porm 1099 (2011 Tax Return} for tho tax yorr suding Novermber
30,2012,

2. The Foundation™s auditod financlal statements for the yoars ZE07 to the present,

3 Valuationy, appraisnl reports or ather doouments reflecting the financial porformancs of

the Foundation's off-shore real estate investmonts (Inoluding loans) over the years 2005 ta the

presont timo,

4, Foundation Trustess Meeting materials, Inoluding meeting  winutes, sgendas,
preseniations and material distributed to the Trustees and o the TSC membors over the period

1991 to tho present,

5. A Mat of sl loans the Poundstion has mede to entities involved in the Foundation's off -

shore Tos] estato investmonts and projects In Costa Riva, Cayman Islends or the Bahames,
Including the entity to which the loan wes made, date of the loan, amount of the Joan, purpnse of

the loan pnd Joan payment history, '
6. Tho loan agreoments relating to afl the losns identified o #3 above,

7. A 1lst of ail the ontitles involved in the Foundation's off-shoro real estaie investments and

projects in which the Foundation or any of is subsidiedes or affiliates has an ownecship,
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membershlp, pusmership or equity interost, Including the nemes of the entities, date the
Foundafion acquired iy Interest, wtaount Iovested to acquire ks jnterest, percentage Interest

awned, and current value of the Foundation's intercst In such entities at the present Uime,

8. All of the ymembership agreements, partnorship agreements, Join! ventute agreements,

operating agrsements otc. Telating to the entitics Identified In #7 aboye,

9. Analyses and roports prepared by consultants, exports or third partics regarding any of the
off-share projects In which the Foundation hes hed or now hes » finanolal interest o to which the

Foundation has lent money.

10, All of the dosuments ovaluating the sultabllity of the Foundation's off-shore Investments

under the Fourdation's investment polioles and guidellnes,

11, All of the documents assessing the impaot of the Foundation's off-shore nvestments on

its not nsset valus or Incoras avallable for disteibution to ¥s beneficlaries,

12, Al of the communlcations by the Foundation with the Poundstlon's beneficlaries

regnrding tho Poundation’s off-yhore investments,

13, All of the doournonts provided to the mersbers of the TSC regarding the Foundstion's

off-shote Investments,
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4. AD of tho projeetions, vatimates or plans prepared at any tlree roflocting the futwre

fimancial performance of the Foundation's off-chore fnvestmanta,

15, All of the engagement lotters, contracts or agrooments between the Fonndation and any

sonsuitant, axport or third party relailng to the Ponndation's off-shore investments,

16, A list of sl entltles involved in any tansaction with the Poundation relating to its off-
shore lavostment prajects in which a Fonndation Trustes or member of a Foundation Trustes's

famlly is or was an employes, officer, director or owner of the entity,

App. %4
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Fram; David Ewert [malto:ewanidl@gmail,copm)
Sent: Saturdey, March 15,3014 7:35 PM

Yot Kdboh@aol.com; Twelt, Paul; Paul Schwan; jhee2515 @aol.com; kraahe @wi,rr,cony 3 theschwansne
subject: Meetings of May Bth and 9th
T8C Membery,

Greetings in the name of our Lord and Savior Jesus Christ.

We are quickly npproashivng otr meetingg of May 8 and 9, Kelth wili be preparing the agends for the May 8th |
joint meeting with the Trustees and the LCMS,

The meeting of May 9th will focus on governance fssues as they apply fo the fulure, As our Lord teaches us
in Luke 9:62 "No one whe puts his hand to the plow and looks back [s flt for serviee in the Kingdom of God",

i
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6o -
thereforo we will nol dwel] with the happonings of the past bul look forward to the futura of the Foundatlon and
how we will function, Task that you prayerfully vonsider the following points for discussion as they apply to the

TSC:
1. The Strusture of the Foundation,
2. Purposes and Non-purposes

3, Dellverablos and Expestations
4, Operatienal "Norms®

This process and the outcomes will help us al) work together for the good of the Marvin M. Schwan Charitable
Foundation.

We ask for the Lowd's Bleasinga as we continue the work of His Kingdom,
in Christ's service,

Dave
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U charlty 1oses one-third of agsels In Cayman Islands property investment Page 1 of 4

KD OffshoreAlert

Dally news, decumenis and Intelligence sboul Offshore Financial Centers and those who
conduct business in them that you will not find anywhers alge,

Home / Articlas

US charity loses one-third of assets in Cayman

Islands property investment
February D3, 2014 by Davld Marchant

HIGHLIGHTS

* $250 m loss In Cayman follows $100 m-plus loss on Emerald Bay Resort In the
Bahamas

+ Charity has alse invested heavily In Costa Rica
* Charlty leaned money to Cayman praject AFTER OffshoreAler! published red flags
+ Caribbean invesimen! losses conlrlbuled fo charlty's assels falling by 52% in 12 yeans

RELATED CONTENT

+ The Marvin M. Schwan Charltable Foundation: 2011 Tax Return [marvin-schwan-
gharltable-fou lon-losges.

A Unted Slates charlly has reallzed e loss of $250 miion on loans that helped bulld The
Rlitz-Garlten, Grand Cayman hotel and residences development In the Cayman Islands,
The amount was one-third of the charity's iotal assets;

The Marvin M. Schwan Charltable Foundation disciosed the loss in Its federal tax retum

for the 12 menths ended November 30, 2012, which recently becames publicly avallable, i

was the biggest reason the charity's agsets plummeted In value from §705 million to $460
milllon duriag the perled,

http/fwvww. offshorealert.com/marvin-schwan-charity-cayman-bahama e-losses aspx 21572014
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The loahs became worthiess after The Ritz-Carlfon, Grand Cayman wes forced into
Recaivership on March 42, 2012 by Its other major lender, Connectleut-based Investmen
firm Fiva Mile Capltal Partners, which bought the development at auction six months later
for $177 mitllon - $57 milllon lass then |t waes owed. Five Mils Capital Partners had
acqulred the olstressed debt In 2011 from Credit Sulsse, which itself had bought I In 2007
from the original lender, The Royal Bank of Scotland,

The Marvin M, Schwan Charltable Foundation's tax returns Indlcate that approxXimataly
$175 million of the smount lost was loaned 1o firms controlled by daveloper Michas! Ryan
In 2005 and 2008 - long afler OffshoreAlert began ralsing red flags about the projaci,
prompting Ryan {o file a libel complaint against Offshoredtar al the Grand Court of the
Cayman |slands In Febsuary, 2004, A former employae of the developar told OffshoraAlert
severat yaars ago that the charlty sssentlally served as an ATM for the development,

supplying evar more funds when [ was fow on cash, both bafore and afier the opaning of
the hotal In Dacembar, 2008,

What prompted The Marvin M. Bchwan Charitable Foundation to make such a speculative,
iliquid investment In & venttire that had already beeh exposed by OffshoreAlert is a
mystary given the unwlllingness of the charity's executive director, 80-year-old Keith

Boheim, and hls predecessor, B2-year-old Lawrence Burgdor, to discuss the matter with
OffshoreAler! over the years. :

in our most recent call to the oharity's headquarters In Earth City, Missour! [ast Friday, the
charlty was typleally uncooperative, After OffshoreAlert Identified itself and asked to spesk
with Bohelm, e man who did not identlfy himsalf responded with "Keith is no available and

would nol wanl lo discuss with you" befora abruptly terminating e call. OffshoreAlert did

net even have a chance to state why It was calling. . '

The $250 millien write-off in 2012 was the second fime In six years thaf the Foundation
ned taken & subsiantlal loss on a tourlem-related Investment In the Carlbbean; In 2008,
the cherlty realizad a loss of $87 millon and wrote down an addltional $48 million
regarding an investment In the Four Seasons Resort af Emaralid Bay In the Bahamas. The
entlty through which the charlty made Its invesiment - Behamas-demiciled EBR Helding
Lid. - went Inle recelvership In 2007 and the resont closed down in 2008 - |usi six years
after opening, acenrding to medla reports. The oharlty realized a fusther loss of $22 million
on & |oan for the Emerald Bay development In its 2009 tax retum,

The Foundalion's tax returns read mors lIke those of & private sector glebal conglomerate
like Citigroup than a domesflc U.S, charity, showing an array of legal structures and
accounts in offshore Jurlsdicllons like the British Virgin Islands, the Bahamas, Cayman
lslands, Costa Rige, lreland, and Panama,

httpy/fwww ofishorealert com/marvin-schwan-charity-caymen-bahamas-losses, aspx 2/5/2014
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Apar! from Cayman and the Bahamas, the charlty made substantlal Investments I a
resort development in Gosta Rica, slso managed by Four Seasons, which Is stfll I
business len years after opening in 2004. In Its 2012 tax return, the charlty disclosed that
It was stifl carrying $186 million of assets on Hs books concerning “Investments In holel
and real estate acllvities" In "Central America and the Carihbean",

The charity was founded in 1893 - the year of the death of Its founder, Marvin M. Schwan,
who hecame a self-made billlonalre through his Minnesota-based frozen food firm, The
Schwan Food Company, Schwan lsft the hulk of his estate to the charlty to support

Lutheran religicus and misslonary organtzations, The charity does not aceept donations
frorm the public,

As the charity's assets have dwlndled In recent years mainly due to poor Investiment
decisions - plunmeting by more than half from $852 millon to $460 million tn the 12 years
to November 30, 2012 - so has its financial support to religious vauses, providing $18
milllon, $18 million and $18 millon In 2013, 2011, and 2012, respectively, compared with
an average of $40 millien per year for the previous nine years,

Burgdorf retired as the charlty's executive dlrector on March 31, 2010 and was replaced
by Bohelm, who had previously been the assislant director, Burgdorf's sen, 58-year-old
Erik Burgdorf, hes heen a director since 2007, In the 10 years preceding his relirement,
l.awrence Burgdorf recelvad financial eompensation fotaling $4 milllon for a work-wesk
that fluctuated between 25 and 40 hours per week, according to the charlty's tax returns,
Even after retlring from his full-Bme posltion, he gontinued to recelve substantial amounts:
For exampis, in 2011 he received $160,200 for a flve-hour working week, That same year,
Hs son recelved $284 312 and Bohelm recelvad $448,1183, each for. a 40-hour week.

‘The charity's tax refurns make for Interesiing reading. For example, In 2001, the
Foundation lssued a personal foan of $600,000 to Herbert Humphreys, Jr,, who wat one
of the orlginal Investors in The Ritz-Carlton, Grand Cayman development. The following
year, Humphreys filed for bankruptoy profection In Tennessea, with the charlty Ilsted
among his creditors, with a clalm for $5.9 million. In 2003, the charily's "management and
genaral' expenses Inexplicably haliconed to $46 milllon, comparad with just $2.8 million
and $4.9 million for 2001 and 2002, respectively, and $4.5 million In 2004, No explanation
for the bump was glvan in the charity's 2003 tax return, except as to affrlbute it fo
*administration" expenses of $40 millon,

The charlty changed accountants In 2008, replacing leng-sarving tax preparer Alfred V.,
Lall, of Birchler Mengwasser Martin Lall PC, with Marle N, Carlle, of Stone Carlle &
Company. Unsurprisingly, glven the dozens of offshore structures thai have appeared in
its returns, the charity attracted the atiention of the IRS, disclosing in its 2010 tax return

hitp:/fwww offshorealert.corm/marvin-schwan-charily-cayman-behamas-losses.aspx 2512014
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that the IRS was audliing Its 2008, 2007 and 2008 returns and "has asserted the posltion
thal the Foundation has excess business holdings In connection with one fvestment". In
lts 2011 return, the charlty disclosed that the IRS had found thei the charity did Indeed
have "excess business holdings” and In Iis 2012 return the charlty disclosed that It had
paid $1.1 million In "IRS setllements",

RATE THIS
Aok K

http:/fwww, offshorealert.con/marvin-schwan-charity -sayman-behamas-logses.aspx 2/5/2014
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Christian Charity Loses A Fish Stick Fortune In
Caribbean Hotel Investment Gone Wrong

* Febuary, del al 15,00 PM in the The Huflinglon Posl - Business |

WABHINGTON -+ A Lutheran charitable foundstion lost rowghly & third of Hs endowment in a
Caribbean Investinent scheme gone wrong, the group's most recent tax documents reveal,

The Marvin M, S8chwan Foundation's endowment comes from the fortune made by its namesake
in the frozen food business, The Schwan Food Company delivers fish sticks, chicken nuggets
and other foods fo homes and grocery stores acyrss the ULS.; its trucks ere a staple of some rural

comumunities, Meanwhile, ihe Schwan Foundalion seeks o spreaﬂ its founder's Lutheran
Tiessage,

Bui now a busted invesiment hus left & gaping hole in the charlty's coffers, reducing its assets
fram. well over $700 million to less than $500 million, (Tax-exempt orgam?ations rousl make
certain lax forms available to the public.)

The foundation lost $250 milion from josens that went nol to the construction of a new school,
say, or the purchase of clean-energy stoves in a less-developed couniry, but a far Yess charitable
cause: he conatrnction of a Rite-Carlton hote) end residences in the Cayman Tslands.

That somes on top of a previous Joss of more than $100 million for the once nearly bitHon-doilar ‘

charity, And the group still liats $213 million in nssets tied up In "hotel and real estate netivities”
in "Central Ametica and the Caribbean.”

HuftPost was tipped off Lo the collapse by the Mimni-besed newsietter OffShore Alext, which

investigates tax slrategies in the Caribbean, OﬁShareAlert also Wrote abowt the foundation's
troubles on Monday,

A woman who answered the phone at the foundation Priday stated thal the orgenization would
nolcomment on any matter, including its recent losses. "We don't give out any information, QK.
Thank you," she said before hanging up, In a subseguent phone oell, when HuffPost asked to
apeak to charlty head Keith Boheim, the woman said that he travels a lot, "I don't know bis
sohodule," she sald,

Another yepresentative of the foundation alze refused to comment, "We do not discuss any of the
foundation's business,” this person said,

OffShoreAlert, however, had more of the story on Monday, "The loans became worthless after
The Ritz-Carlton, Grand Cayman was forced into Recelvership on March 12, 2012 by its other
major leiier, Connectiout-based investment firin Five Mide Capital Partners, which bought the
development at auotion six months ater for $177 million ~« $57 mitlion less than It was owed,”
editor David Marchant wiote,
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A parade of B-Ilst celebritien attended the hotel's 2006 grand opening party, led by ectors
Willlam Baldwin and Adrlan Grenier, weatherman Al Roker, and Chiistopher Meloni of "Law &

Order; SVU" mnd, of course, "Wet Hot Amerionn Swnmer," Boheim snapped a photo witli Roker
at the shindig,

Marchant wiote that he had tricd ® reach out to the foundation severa) years ago to warn that the
Ritz-Carlton investment was llkely to go helly up, but the charity refused to hear from him.

"The Marvin M, Schwan Charlisble Foundation's tax retums indicate thet approxlmately $175
inillion of the amount lost was loaned to firms controlled by developer Michael Ryan n 2005
and 2006 -~ long after OffshoreAlert hegan mising ved tlags about the project, prompting Ryan 1o
file & libe! complalnt agalnst OffshereAlert at the Grand Court of the Cayman [slands in
Tebruary, 2004," Marchant wrote,

" A call o Ryar's development firm was not returned.
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Untitled Page .' Page 1 of |

21-22-1. Definition of terms, Termg used in this chapier mean;

{1y "Beneficiary," any person in any menner interested in the trust, including a creditor or
olaimant with any rights or claimed rights against the trust estate if the creditor or claimant
demonstrates a proviously asserted specific claim egainst the trust ostate;

(2)  "Courtfrust,” any frust which is established or confirmed by the judgment, deoroe, or
ordet of any court of recard of this state or any foreign jurisdiction, or one which is established or
confirmed by a porsonal representative's instrament of distribution or & personal representative's deed
of distribution;

(3)  “Fiduciary," a frustee, custodian, trust advisor, trust protector, or trust cominitice, as
named in the governing instrument or order of cowt, regardless of whether such person is acting in a
fxluclary ot nonfiductary capacity;

(4)  "Other trust," any trust which 15 not a court trust;

(5} "Supervision,” the supervision of the cirouit oourt over the administration of a trust as
provided in this chapter,

(6)  "Trustee," the trustee or trustees of any trust which may be supervised under this
chapter,

Soureo: Supreme Court Rule 237, 1939, SDC 1939 & Supp 1960, § 33,2601, SL 2010, c¢h 232, § 24,
SL 2014, ch 226, § 6; 8L, 2015, ch 240 §21.

http/Aegis.ad.gov/Statutes/PrinterStatuts, aspx 7T ype=Statute & Statute=21-22-| 2/16/2015
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21-2249. Petition, hearing, and order for court supervision of other trust--Informatian, Any
fiduelary, trustor, or beneficlary of any other trust may, I the trustee is a resident of this state or if any
of the trust estate has its situs in this state, at any time petition the cirouit court, the county where such
petition is to be filed to be determined the same 19 in the case of a court trust, to cxercise supervision,
Upon the petition being filed, the court shall fix a time and place for hearing thereon, unless notice
and g hearmg are waived in writing by all fiduciaries and bencficiaries, and notice shall be given as
provided pursuant to this chapter, and, upon such hearing, enter an order assuming supervision unless
good cause to the contrary is shown. Thereupon the trustee shall within thirty days, file the
information required pursuant to § 21-22-3 by atrustee under a court trust, and, at all times thereafter,
the court shall have the same powers as over a court trust, If the petition for court supervision includes
the information required pursuant to § 21-22.3, the fiduclary, trustor, or beneficlary may, in the same
petition, taquest court action as to any matter relovant to the administration of the trust, Including the
termination of court supervision, Upon the heating on the petition, the court shall enter an order
assuming supervision unless good cause to the contrary is shown. The court shall make such order
approving the retied requested by the petition, give such directions to a fiduciary as the cowrt shall
determine, or resolve objections filed by an interested pany pursuant to § 21-22-16,

Source; SDC 1939 & Supp 1960, § 33.2605; SL 2002, ch 100, § 8; SL 2004, ch 312, § 10; SL 2014,
ch 226, § 10; SL 2015, ch 240, § 24,

http://tegis.sd, gov/Statutes/PrinterStatute. aspx 7 Type=Statute & Statute=21-22-9 9/t6/12015
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STATE OF SOUTH DAKOTA )
188
COUNTY OF MINNEHAHA )

**w*w*ww***ww*«www************

In the Mabtter of the MARVIN ™,
5CHWAN CHARITABLE FOUNDATION

MARK SCHWAW and PAUL SCHWAN,
as mambers of the marvin ™,
gSchwan Charitable Foundaticon,

Petitioners,

Ve,

LAWRENCE BURGDORF, KEITH
BOHEIM, KENT RAABE, CARY
STIMAC and LYLE FAHNING, as
Truptees of the Marvin M,
8chwan Charitable Foundation,

Respondents.

**‘A‘********w******************

&

®

*

*

%

IN CIRCOIT

SECOND JUDICIAL DISTRICT

TRU 14-000021

MOTIONE HEARING

BEFORE: The Honorakle Mark Salter,

Circulit Court Judge in and for the gecond

Judiclal circult, State of South Dakota,
Sioux ¥alls, South Dakota,

PROCEEDINGS The above-entitled proceeding commenced at
1:30 p.m. on the 23rd day of February, 2015,

in Courtroom 5B at the Minnehaha County
Courthouse, Sioux Palls, gouth Dakota,

COURT

Carla Dedula, RPR, CRR
4285 North pakota Avenues, Siloux Falls, South Dakota 57104
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APPEARANCES :

Thomag J. Welk, Eagquire

Boyce Law FPlrm, LLP

300 Bouth Main Avenue

Bioux Falls, South Dakota 57104

Blake Shepard, Jr., Esquire

Allen T, Saeks, Esquire (via phone)
Stinson Leonard Street

150 South Fifth Strest, Suite 2300
Minneapolig, Minnesota 55402

for the Petitioners),

Vincent M. Roche, Esquire

Reece M, Almond, Edquire

Davenport, BEvans, Hurwltz & Smith, LLp
206 West l4th Btreet

P.0. Box L1030

Sloux Fallg, South bakota 57101-1030

foxr Trustees;

Pamela R, Bollweg, Esgquire

Johnegon, Abdallah, Bollweg and Pargons, LLP
P,0, Box 2348

Sioux Falle, South Dakota 57101

for WELS Kingdom Workers,
Evangeligal Lutheran Synod,
Wigconsin Lutheran college, and
Bethany Lutheran College;

Kennith L, Gosch, Hequire

Bantz, Gosch & Cremer, LLCO

305 6th Avenue Southeast
Aberdeen, South Dakota 57202-0870

for WELS, Wiscongin Evangeliical
Lutheran Church; '

Phil Carleon, Baguire

Jeffrey P. Hallem, Baguire
Office of the Attorney General
1302 East Highway 14, Sulte i
Plerre, South Dakota 575Q1-850Q3

for the Attorney General;

Page: 2
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CONTINUED
APPEARANCES :

James Dankenring, Esquire (via phone)
Spencey, Fane, Britt & Browne

1 North Brentwood Boulevard, Sulte 1000
St. Louis, Migsouri €31.05

for the International Lutheran
Laymen'sg League;

Sherri Stxand, Esguire (via phone)
Thompson Coburn, LLP

One U9 Bank Plawza

St, Louis, Mipsouri 63101

for Lutheran Church WMissouri
Symnod,
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In this case my view 18 that this decision by Judge
Tiede, which I've not read, 1le¢ being tendered, for lack
of a better word, as a rebuttal to the allegation that
Mark or Paul Schwan are motivated by something that's
nefarious. My decision is that I'll pull that earlier
decleion by Judge Tiede. IX'1l look at it. I won't
accord it any preolugive effect,

And Mr, Roche, vou mentioned something about

ungealing., Iz the ursgeallng procedure one that binds

the partles or purports to bind the Court?

MR, ROCHE;: I think lt's a gourt order by Judge Tiede,
8¢ -- and my concern is not that you would see it. In's
that if there were other partles to that prior
litigation and it was to he disseminated beyond the
Court and counsel for the Trustees and the Petitioners,
ie. to these folks eltting on the right side of the
room, would that he violative of any of thesrights of
the other partles to that case who had that sealing
order entered?

THE COURT: Have you Seen ite?

MR, ROCHE: I have geen lt, vyes,

THE COURT: Mr, Welk obviously has as wel:, .My
lnolination 1s that I wlll review it in the absence of
an objection from anyone else, I'll esgantially review

it in camera, I'1l seal Lt and make it part of the

Page: 11
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regord, And depending upon what happensg at the end of
thias hearing, if I take matters under advisement, lLssue
a written declsion, I'll be very transparent with how
I've treated that earlier declsion. BAs I say, I'm not
seeinyg thig asg something that is being offered for an
argument that certain issues are precluded or anything
like that. It is, to my mind, of the nature of
reputtal -- and that may not be failr, Mx, Welk, but
that's kind of what I'm seeing it as,
MR, HALLAEM: Your Honor, for the record, the Attorney
Generalts Office hag no objectlion to what you're
proposging.
THE COURT: Thank vou wvery wuch, Mr, Hallem,

Ms, Bollweg.or Mr., Gogch, any‘objection?
M3, BOLLWEG: No objestion, Your Honor.
MR, GOSCH: I'm net gelng té cbject, but I find it
difficult to object because I have no clue what .I'm
obhjecting to,
THE COURT: Understood, Mr. Gosch,

There's oné other thing that I want to talk ahout
before I get into the motlons, the dispositive motions,
That ig the motion that was filed earliex toaay by
Mr. Roche seeking to strike Professor Langbein's
Affidavit, It ig, it seems to me, not timely for

conglderation at thle hearing; but I want to hear from

Paga; 12
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55-3-31. BAnd there the term "interest in a trust" is
defined to only encompass persons entitled to income or
principal from the trust estake,

THE COURT: Imn't that a notice provision of the Uniform
Trust Act thét doesn't really impact a substantive -- or
doesn't really have a substantive connotation beyond
that?

MR. ROCHE: I don't think 8o, That is waere it'ﬁ tound,
you're correct., But as far as reflecting the
legislature's intent on what an interest in a trust
entails, I think that'e the only indicatlion we have from
anywhere in the code as to what the legislature believes
an interest in a trust encompasses,

THE COURT: Doesn't the language of 'beneficiary" under
21-22-3(1) seem to be at odds from the definition that
you just gave me, which is right to receive a
distribution, because the beneficiary ‘claim -- excuse
e, "includes any person ilu any mannex iﬁterested in.the
trust? -- okay, we've talked about that -~ "including a
creditor or a claimant with any rights or clalmed rights
against the trust estate,” 9o would you consider, for
instance, a creditor to be someone who has a'right to
receive a distribution?

MR. ROCHE: They may under certaln cirocumestances if it

was the right kind of trust and they had the right kind

Yage: 19
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of judgment that would entitle them to levy agalnst the
distribution,

THE COURT: This is an expansive definition though. It
doesn't limit, in any way, the definition of heneficiary
to the right kind of trust or the right kind of claim,
It wsays "any person in any manner." Very underseripted,
very broad language by the legislature hers in defining
this,

MR. ROCHE: But then it says Yinterested in the trust,
And again, the term of art is "interested.' And what
that term means is someone who might have a right to a
digtribution out of a trust, And I think that's borne
out by the language that the Court just guoted because
it says "including a creditor or ¢laimant," which again,
is consistent with the notion that interest is talking
about a distributional interest,

THE COURT: In any eveht, even if you ‘ses congrulty
between the statutory definition of "benéficiary“ and
the Trust Instrument's definition of "bheneficiary,®
would you agree that -- or not, that the correot
definition to apply, and maybe it's a distinction
without a differemce under your view, is the statutory
definition if we're talking about a statutory remedy of
court supervision?

MR. ROCHE: That is the correct interpretation to use,

Paga:r 20
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Ms. Bollweg or Mr, Gosach, if you want to add to
that,

MS., BOLLWEG: Surxe. Yes, Your Honor.

Just as a backdrop, since you haven't really heard
from the Beneficlaries yet, having reviewed the
information that was provided by the Trustees to the
Beneficiaries, four of whom I represent -- Ken
represants one and Sherril and Jim represent the other
two -- we are convinced that there wag no bad faith here
by the Trustees. That they did not personally profit
from any of these investments. And having heen through
these documents and, you know, talked amongst ourselveg
about it, talked with the Attoxrney General's Offlce
about ik, we are.comfortable that the existing Trustees
are moving forward in a proper manner, Apd we are
actually also congerned about disruption in the
operation of the Trust and the Foundéﬁion'moving'forward
because we are congernad that qualifled brustees who
would be people who would come on in the future here,
there's some people who are going to be retiring. And
having the Trust involved in massive litigation like
this 18 a very big deterrent, from the Benaficiary
standpoint, of additional people thinking about coming
forward to act as a Trustes or a Trustee Successlon

committee. And I'm telling you all these things in
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terms of to give you some background as to why the
Beneficlarles are here asking that the Court dismies the
Petition, have ratified the Trustees' conduct. And we
8ee N0 benefit comlng to the Trust, even Lf there was a
breach of fiduclary duty back when these investments
were made, when declsions were made about whaether to
continue providing cepltal for these investments at the
particular time that they dld -- even if there was some
particular type of breach of fidugiary duty that
ocoourred --
(Nolse on the phone,)

THE COURT: Do we 8tlll have everybody on the phone? Do
we have anybody on the phone?
ME., STRAWND: I'w gtill on the phone. This 1ls Sherri
Strand. -
MR, SAEKS: Yes. Saeks is on the phone,
THE COURI: Okay, We way have logt --
MB, BOLLWEG: Mr., Dankenbring?

Tt looks like we've lost Fim,
THE CQURT: I think he's got the number though; deesnit
he? Hopelully he can rejoin us,
M8, BOLLWEG:; VYeah. I think that's true.
THE CQURT: 8o you're saying, Ms. Bollwey -~ forgive wme
for interrupting, But you're saying that essentially

even 1f there were, 1in a theoretlcal sense, a breach of
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the fiduclary duty somewhere along the way, the decision
of your clients, as Beneficlaries, is to effectively
ratify that, come here to court and seek dismissal of
the petitiom.
MH. BOLLWEE: That's right, Your Honor. We don't feel
like thexe's gny benefit to the Trust, even Lf there waa
8 breach of flduclary duty glaim, Lo try to bring that,
(Voice came over the phone saying Jim Dankenbring
ia joining the meeting.)

M&. BOLLWEG: Welcome back, Jim,
THE CQURT: Glmd to have you back on boaxrd,
MR, DANKENBRING: I'm not sure what happened there.

Sorry, Your Honor,
THE COURT: No problem,
MS. BOLLWEA: ®o in any event, Your Honor, that's my
c¢lient's posltion, We're comfortable, eapecially with
the newer Trustees, Xent Raabe and Mf.’Fahning,.We
believe that they're very experienced businesas people,
and they have done a very good job of trying ﬁo minimize
the losses that ocpurred as a result of some very early
inveatment decisions. And they have a new investment
policy in place, and we belié#e that they're'following
that wvery well.

We will be looking at replacing three Trustees by

the end of 2015 df our setplement agreement is put in
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place. And we see nothing but a financial drain on the
Trust if this litigation goes Fforward. BAnd that's not
in the interest of any of the Beneflciaries, So as you
can see in our Petition and in our Settlement Agreement,
we would ke particularly pleased if the Court would
dismiss all of this and get the Trust back to putting
its feet on the ground and getting back to its original
purpose of bhenefiting the charities,
MS, BOLLWEG: And one other thing, Judge Salter, that I
forgot to mention ds that, in rxeviewlng the professor's
affidavit, it looks to me like one of the things that he
mentloned is that the Bcawan brothers need to pursue
this if they could potentially be held liable, as a TSC
member, to a Beneficiary or to the Attorney General's
Office. and after that affidavit was proposed or
submitted to the record, I talked with the othexr
Beneficiarles' counsel, And we have'ail agreed -- all
of the Reneficlaries have agreed that if the Settlement
Agreement ls adopted and this Petition is dismissed that
we would, likewlse, release any TS8C members in the sgame
manner ag we have agreed to release the Trustees,
THE COURT: .Understood,

Anything from the Attorney General's Office,
Mxr, Hallem?

MR. HALLEM: Yeas, Your Honor. I think one important
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thing 1s the Attorney General's Office is the one who
indtially proposed the settlement terms based upon our
review of the record, This was not gemerated by the
Trustees, It wasn't generated by the Beneficlaries, Ik
was generated by our office based upon our review of the
record as to how to remove things -~ to move things
goling fofward. And we also sent proposals out to all
the parties, including Petitioners here, on it. 8o
everybody knew what we thought about it. And we truly
believe that settlement is the best way to deal with
this; that nothing 1s gained to go forward; and the
structural changes will rectify any of the issues that
will allow the 18C to operate unrestricted under the
terms in the Trust document. We found nothing, based
upon our review, that was criminally actionable or any
personal profit baged upon conflict of intarest by
individual Trustees, We viewed the iésugs with the ‘
Trustees as the very baginuning, initial investments in
dealing with asset allocatlon and the type of
investments they went into, which is the resorts., And
then also that they wexre committed to the construotion
of those xesorts and during that process did what we
consider things that a charitable fiduclary pzrobably
shouldn't have done, But at least at this stage they

were done a decade ago, and there was nothing in bad
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separation that will allow truly independent T8C, And
under that they can perform their duties, and the
Trustees have to be accountable to them. Also, during
the process the Beneficiaries are provided more
information so that they can exercise thelr rights ap
Beneficiaries under South Dakota law.

THE COURT: You mentioned that you'd proposed settlement
terms to the Schwan brothers. Did you also -- how did
that work? .I mean, singe we're all into this discussion
about this progpective contingent Settlement Agreement,
it'=s unusual, I suppose, that we're talking about that;
but I understand that the argument is essentially being
wade to suggest that -- or that faoct is being entered
into this record to suggest that there's really nothing
more by rellef that could be realized herg, a mootness
type argument. But T'm curious, as long as we're
talklng about it, dld the Schwan brotherg'have the ‘
ability to get the same information that everybody else
got or did they have to slgn a release or was it
contingent upon them releasing them before that?

MR. HALLEM: The Schwan brothers have not received the
information that the Attormey General's Office and
Beneflolarles have received. and in order for the
Beneficlaries and our office to receive it, we glgned g

confidentiality agreement that limited our ability to
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digclose information in there. And we've abided by tha
confidentiality agreement, That agreement would not
have effect if we determined to pursue an agtion, but it
did prevent us from disclosing to any party, including
the Schwan brothers. 8o they have not locked at the
underlying documents that the Beneficiaries and we have,
THE COURT: Thougands of pages somebody said,
MR. HALLEM: I think that's a falr description, Your
Honor,
THE COURT: Okay.

Mr, Welk, I'm interested to hear your argument.
MR. WELK: Thank you, Your Honor, and counsel.

Your Honor, let'e just gtep back for a minute.
We're dealing with a situation in which we know -- and
whether, and I hate to be this flippant, four, five, six
hundred million, pick your number at various timesb of
losges that have ocourred, This isn't a minor métte;.
And this mwatter would have not been brought to the
atcentlion of anybody but for our vlients, who, by the
way, are not getting a nickel ocut of this. They are not
getting any distribution. Thelx sole functlon 1z to act
ag members of thé T8C. BMnd what the agreement -- and
also to build upon what Mx. Hallem said, it was
inexplicable in this instance where the people who are

gitting on the committee that can vote to remove
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pay, okay, this is what the law ls, and the
Benaficlaries have signed off on it.

THE COURT: Understood.

MR, WELK: May T respond?

THE COURT: You may, of course,

MR, WELK: Your Hpnor, one thing that's wmlssing here is
the intent under the Trust Instrumeants that's been
thwarted by this proposed gettlement, There im a
speclfic duty of the TSC to review the accountings and
the doings. Where has that been dlscharged? That's not
the responsibllity of, frankly, the AG under the
Instrument or even the Beneficlaries. That ig an
Instrumsnt -~ that was set up by Marvin Schwan in the
Instrument, And.that's what our clients are trylng to
do 18 to discharge that rssponsibility. And that's not
belng done here, Other peéple have looked.at taim, The
psopls on the THC cowmittee, the only pepple that hays'
looked at 1t are the people whose conduct ip at issue
not others.

THE COURT: 8o the othar two non-Trustee membsrs of the
Trust Succegsion Committee were nobt privy to this
Informatlon? -

MR. WELK: Not that we're aware of, anybody sésn it on
any of thase documents,

THE CQURT: Mr. Ewert and ths other gentleman wnose nama
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GHcapes me, the other non-Trustee member of the Trusgtes
Committea,

MR, WELK: Well, gince wa haven't geen the agreament, we
don't know who the gignatories are. We know our
cllente. I don't know if thay alignad it or not.

MR. GOSCH: Paul Tweit 18 the other gentleman you werea
thinking of.

THE COURT: Thaunk you,

MR. WELK: I think it's important, for the record,
wnether they gigned or saw any of these doguments, I
don't think they did.

THE COURT: I do bave that question, Were they privy to
this information or not?

MR, ROCHE: ©No. They're con the TSC, and the TSC voted
five to two that they were comfortable With the type of
aceounting that wae provided, Whnich again, going back a
number of years, Judge, there's been.disclosures'that,'
"Hey, here's a logs. Here's anothar loss. Hay, thié is
coming down the pipe." This didn't come out of no where
a8 has baen alleged. And the TSC has been kept entirely
up Lo speed on this. And so that's why there's dome
higtorical background for you for why these other |
gentlemen, llke the Baneficlaries, are saying, '"Let's
look forward and move on rather than dwell in the past

and spend hundreds of thousands of dollars litigating
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THE COURT: Or hire them,

ME, ROCHE: Or hire them. Abscolutely,

THE COURT: Okay., I have a couple of ungonnected
questionas, Before I leave, though, we've got some time,
I want to make sure everyone has had encugh opportunity
te add anything they want to add. I have your
arguments. Isg there anything else?

Mr. Roche, your submissions in the initial motion
or brief that you had last summer seem to suggest an
attenuated connection with or hetween the Foundation in
South bakota, I read that as belng contextual and that
you are not otherwise challenging the Court's
jurisdiction to act here., 2am I right?y
MR, ROCHE;: That's correct, Your Honor. Except, as we
dld lay out in cuxr papexs, there was ~- there's language
in the Trust Instrument where the Settlor provided that
1f there was any question o?er the meaning of a texm In
the Instrument, the Trustees were entitled to construe
that in order to avoid the Trust coming under court
supervigion. 8o --

THE COURT: That was when I said earlier I suspected
what vou were going to tell me, That's what I thought
part of your answer was going to be based upon the
strength of the South Dakcta Supreme Court's eaxlier

declsion in 2006 in the dreat Grandchildren Trust caase,
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But --

MR. ROCHE: We're not contesting that 21-22 applies I
gueas is what I'm saying,

THE COURT: Okay. So thers's not a jurisdictional .
argumant.,

MR. ROCHE: No.

THE COURT: All right. What about the claim you wmade
sarlier? We haven't touched upon it, Whers does it fit
into your overall argument the claim you made in one ox
both of your briefs, if not your mere recent Petition,
that that language that gives te the Trustees in this
case sole dlscretion, gives them also the ability, in
this case, to determine the sufficiency of an
accounting, to determine the sufficiency of their
relationship, vis-a-vis the Trust selaction or

Succession Committee? Is that how that workas in your
view? ' | _

MR, ROCHE! It's the definition of am accounting.

Again, remember that every ysar -- this is without
complaint from elthexr of the Schwans, by the way -- hut
the Trustee Succession Committee gets the audited
financiale, reports on investment, reports on
distributions, and then an opportunity to ask questions.

And that's how it's gone on for years. »And itfs

Certainly within the xealm of reasonableness for the
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Committee along the way, prior to this Patition, let's
gay, is an amount of information that is far leas
detailed than information that was presented to the
Beneficiaries and the Attorney General, Am I correct
in -- without testimony or anything else -~ am I correct
in taking that as ~- you don't have to agree, But is
that factually correct and can I consider that? I don't
know that 1t will be significant or not. I just want to
know,

MR, ROCHE: I think the volume of documents is worrect;
but as far as the chance and opportunity to ask
questlons at T8C meetings versus meetings with
Beneficlaries, it's been, T think, an cpen bock by the
Trustees on both .atages.

THE COURT: The volume of informatlon, Wag the volume
of information, the detall of the information that was
shared wlth the Beneficlaries and with the Attorney
deneral, more, and significantly more, than what the
members of the Trust Sudcession Committes were recelving
along the way at the annual meetings?

MR. ROCHE: From a physical count up the doouments, yes,
What was provided to the Bepeficlaries and the AG was
more,

THE COURT: BAnd I can agcept that and no one hag a

dipagreement wlth me accepting that without further need
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of testimony? That can be stipulated? Agadn, T den't
know to what extent that's significant, but I have that
in my notes.

Mg, Bollweg?

MS. BOLLWEG: <Yes, Your Honor,

THE COURT: Mr, Gosah?

MR, GOSCH: That's aorrect, Your Honor,
THE COURT: Mr. Hallem?

MR, HALLEM: Yes,

THE COURT: Mr, Shepard is noddihg.

All'right. Wall, hexe's -- my sense ig that, one,
we'va made it into court after a couple of efforts in
the past to have a hearing lilke this. wWe've made it
into court, and we've had thig hearing, which ig not a
merlts hearing in the event that T decide.that the
Petition can go through, That'e something differant,
What we've handled here today, in wy View, 1& oral
argument on whether these dispositive motions should be’
granted or not, I'm going to take that question, those
questions, under advisement, The parties have been
walting for a while for some resolution, I.think the
parties collectively, all of them, are anxious to move
en to whatever follows from our hearing today. -And I'm
cognizant of that, and I'm going to endeavor to give you

a written declslon ae quickly as T can, But 1t is a
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STATE OF SOUTH DAK.OTA ) IN CIRCUIT COURT
;1 38

COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT

********#******************H*****’l‘******'—«****lﬁ***\k**

In the Matier of the MARVIN M,

SCHWAN CHARITABLYE FOUNDATION

MARK SCHWAN and PAUL SCHWAN,
as members of the Trustee Succession
Committee of the Marvin M, Schwan
Charltable Foundation,

Tru. 14-21

* K E ¥ ¥ ¥

Petitioners,

va.

TRUSTEES' STATEMENT OF

LAWRENCE BURGDORF, KEITH UNDISPUTED MATERIAL FACTS _

BOHEIM, KENT RAABE, GARY
STIMAC and LYLE FAYINING, as
Trustees of the Marvin M, Schwan
Charitable Foundation,

Respondents,

* % K ¥ K o F W ¥ X X K X

**********ﬂ'***\ﬁ*******************************5‘*****
Trustees Lawrence Burgdorf, Keith Boheim, Kent Raabe, Gary Stimae and Lyle Fahning

(hereinafier, “Trustees” or “Respondents™), respeotfully submlt the foﬂoﬁlng Stntement 'of
Undisputed Material Facts in support of their Motton to Digmiss tegarding the Petition for Couxt:
Supervision and Enforcement of Charitable Trust and for Court Instructions ("Petition™) fled by
Paul Sehwan and Merk Sehwan (“Petitionots” or “Schwans”) following the Court’s Notiee of
Intent to Treat Pending Motion to Dismiss ag Summary Judgment Motlor:

L, Marvin Schwan executed the Trost Insttument in 1992, naming himself, hig

brother Alfred Schwan, and his life-long frlend Lawrence Burgdorf as trustees, (Petition, Bx, 1
atp, 172




2. The Trust Instrument alse n‘ﬂmcd Marvin Schwan, Alfred Schwan, Lawrence
Burgdorf, and Owen Reberts as the orlginal members of the Trustee Suceession Commitlee
(“TSC™, (Polition, Bx. ! atp., 9,)

3 Autide T(a} of the Trust Instrument gives the Trustees tho euthority to enect any
amendment that “clarifies the meaning or referencs of any expression or provision of this
instrument so as fo aveld the necessity of instructions by the court,” (Id. at 16 (emphasis
added).)

4., Article 6(c) likewlse gives the Trustees broad dlscretion to conatrue the language

of the Trust:

All powers and disvretion glven o the Trustees shall be exercisable in their sole
discretion, and all their decisions and determinations (induding determinaiions of
the meaning and reference of any ambiguous expression used in this Instrument)
made it good falth and in the exercise of reasonable judgment shall be conclusive
upon all persons[,]

(id. a1 15.)
5. Petltioners’ pm'poncdiy draw thelr “standing” to soelc court supetvision from the

fhet that they currontly serve as members of the TSC, (See generally Petition.)

6. Petitloners are only two of the seven members of the TSC,‘ as the cwrrent ﬁemberg .

of the TSC are Mack Schwan, Paul Schwan, Paut Tweit, Dave Ewert and Trustees Kent Raabe,
Keith Boheim and Lawrence Buxdgorf. (Petition, ¥ 16.)

7, A majorlty of the membors of the TSC (five of seven) oppose the Petition and do
not want the Yaccountlng” requested by Petitioncrs. (Boheim Affidavit, § 13; Ewert Affidavit, §

5; Twelt Afftdavit, §2.)

B, Separately, Petitloners ate not entitled to income or principal from the {rust estate

and are not named beneficiaries per the Trust Instrument, (Sea gererally Petition, Bx, 1,)
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9. Exrch year, the Trustees provide the TSC audited financiul statements, reports on
investments, en overview of the management of the Trust, and information on distrlbutions,
{Boheim Affidavit, § 9.)

10. The TSC meets at Jesst annually, sometimes more frequently, and additiona)
Information is provided orally at these meelings, (Boheim Affidavit, 1 10; Bwert Affidavit, 19 2-
3).

1l Aslde from Pelitionors, no other member of the TSC—including the two other
non-fstee TSC members—is seeking un additional “accounting” from the Trustees, (Boheim

Affidavit, 1 13; Bwert Affidavlt, § 5; Tweit Affidavit, §2.)

Dated in 8ioux Falls, South Dakota on this 5% day of June, 2015,

DAVENPORT, EVANS, HURWITZ &
SMITH, L.L.P.

L

Vinee ¥, R;

Reece ond

206 West 14% Sirest
PO Box 1030

Sioux Fally, S0 57101-1030
Telephone: (603) 3362880
Fagsimile: (605) 335-3639
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STATE OF SOUTH.DAKOTA )

) 88,
COUNTY ‘ OF MINNEHAHA )

In the Matter of MARVIN M.
SCHWAN CHARITABLE
FOQUNDATION;

Marlk Schwan and Paul Schwan, as
members of the Trustee Succession
Committee of the Marvin M, Schwan
Cheritable Foundation -

Petifioners,
v,
Lawrence Burgdorf, Kelth Bohelm,
Kent Raabe, Gary Stimac and Lyls
Fahnitg, as Truatees of the Marvin
M, Schwan Charitable Foundation,

Respondents.

e At S e et e i R o e Tt ki e i e ! S ot

IN CIRCUIT COURT

SECOND JUDICIAL CIRCUIT

Tr. 14-21

ATTORNEY GENERAL'S,

STATEMENT OF UNDISPUTED
MATERIAL FACTS

The Honorable Marty Jaclkley, South Dakota Attorney General, benoficiaries

WELS Kingdom Wokers, Inc,, Bvangellcal Lutheran Synod, Wiacongin Lutheran

College, Bethany Lutheran Colisge, The Lutheran Church—Missouri Synod,

International Lutheran Leymén’s League, Wiscongin BEvangelical Lutheran Bynoﬁ

{collectively, “Beneficlaries"), and Trustess Lawrenos Burgdorf, Keith Boheim, Kent

BENEFICIARIES’, AND TRUSTEES

Raabe, Gary Stimac and Lyle Fahning (coliectively, *Trustees”) respeotfully submit the

following Statement of Undisputed Material Paocts In support of thelr Petition for

Dismissal of June 2014 Petition, Termination of Court Supervision, and Other Rellef

(“Petition for Dismissal") following the Court's Amended Notiee of Intent to Treat

Pending Motion to Dismiss as Summary Judgment Motion!
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1, Petl{ioners are two members of the Trust Succession Commities,
which consiets of seven tolal members; Mark Schwan, Paul S8chwan, Paul
Tweit, Dave Ewert, Kent Reabe, Keith Boheim, and Lawrence Burgdorf,
{Petition for Court Supervision and Enforcement of Charitable Trust and for
Court Instru.ctions (“Petitlon for Court Supervision”,  16.)

3. Trualees are the persons charged with a@ministering the Marvin M,
Schwan Charitable Foundation (“Foundation”), (Petition for Court Supervision,
- ¥6)

3.  Beneficiaries are the designated beneficiaries of the Foundation
and are the only entitles ontitled to recelve distributions from the Foundation,
{Petition for Courl Supsrvision, Fx, 1.)

4, Alfter Petitioners brought .i:his action, representatives of the
Attorney General, the Beneficiaries, and the Trustees reached and executed a
geltlernont agreemant that would effectively resolve all potential lsgues raié;ed
by the Petition for Court Supervislon, {See Petltion for Dismissal, Bx. 1,)

B,  Tho Benefictaries have represented in open Court that they wi
wadve all potential claima againat the Trustes Suocession Comumittes and tis
individual members arsing out of the mattets that are the subject of the
Petition for Court Supervision when the Settloment Agreetient becomos

effective. (2/23/15 Hearing Tranaoript.)




6. The Attorney General, the Beneflclarles, and the Trustees belleve

that continued litigation would be caontrary to the besat interests of the

Beneficlaries and would needlessly waste additional Trust assets, {Petition for

Dismissal at | 5)

[SIGNATURE PAGES FOLLOW]
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chfrcy P, Haliem
Assigtants Attorney General

Office of the Attorney General

1302 E. Hwy. 14, Bulte 1

Pietre, B2 57501-8601

_Tolephone: (605} V73-3215

Facslmile: {605) 773-4106

Attornoys for Attorney General Marty J,
Jacklay and on behalf of The Tautheran
Church~-Missouri 8ynod and International
Luthern Laymen's League, '
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. ' J
Dated at ;ﬁ i Fz //// /(D on thig r;) Hday of June, 2015,

DAVENPORT, EVANS, HUR &
SMITH, L

Vince Nij‘}y\‘(e !

Reece Alrrond

2006 West 14t Street

PO Box 1030

Sioux Falls, B3 57101-1030
Telephone: (605) 336-2880

Facsimile! {605) 335-336-2880
Attorneys for Lawrence Bergdorf, Kent
Rabbe, Keith Bohetm, Gary Stimdc and
Lyle Fahring

App. 135

[ERER




Dated aém\uc Flly N SO on thia 26 day of June, 2015,

JOHNSON, ABDALLAH, BOLLWEG &
PARSONS, LLP

M %DJ_K_M

Patnela R, Bollweg -

PO Box 2348

Sioux Falls, 8D 57101-8501

Telephone: (605) 773-3215

Attorneys for Bethany Lautheran Collegs,
Wisconsin Lutheran College, WELS
Kingdom Workers, Evangelical Lutheran
Synod
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Dated B..t_ﬁél;cra/-e.m-(", 5D, on this '3*35[ day of June, 2015,

BANTZ, GOSGH & CREMER, L.L.C.

Lt 2k o
Kennith 1. Gosh

305 Bixth Avenue 9.8,

PO Box 970

Aberdeen, 8D 57402-0970
Telephone: (605) 235-2232
Faosimile: (605) R25-2497
Attorneys for Wisaonsin Bvangeliocal
3 Lutheran Synod
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT
COUNTY OF MINNEHAHA . SBCOND JUDICIAL CIRCUIT

[P,

In the Matter. of the MARVIN M, Tou, 14.21
SCHWAN CHARITABLE FOUNDATION Tu, 14

MARK SCHWAN sod PAUL 8CHWAN,
ns membera of the Trustee Succession
Committee of the Marvin M. Schwan
Charitable Fpundation,

Petitioners, PETITIONERS’ RESPONSE TO

TRUSTEES' STATEMENT OX
va, UNDISFUTET MATERIAT,
FACTS:

LAWRENCE BURGDORF, KEITH BOHEIM,
KENT RAABE, GARY STIMAC and

LYLE FANNING, ns Trustees of the

Marvin M, Schwan Charjtable Foundation,

Respandents,

Petitioners, Mark Schwan and Faul Schwen, ss members of the Trusiee Succession

Cowminitiee of the Marvin M. Schwan Charitable Foundation (*Petitioners™), rcnpectfu]iy aubmit -

the following Responses (o the Trusiees' Statement of Undisputed Maierial Faols pur‘s‘uant to
S.D.CL § 15-6-56(6)(2),
1, Marvin Schwan oxecwted the Trust Instrument in 1592, namung himself, his
Elrolt'?;r Alfred Schwan, and his life-long friend Lawrence Burgdorf as trustees. (Petition, Bx. 1 at
RESPONSY: Undisputed {hat Marvin Schwan exccuted the Foundation Trust
Instrument in 1992, and that Maryin Schwan, Alfred Schwan and Lawrence Burpdorf wére

named as the arlginel Trustess of the Foundation in the Trust Instrument, Disputed that the Trust

Instrament characterizes T.awrence Burgdorf as Marvin Schwan's “lifelong frlend,* The
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language In the Trust Instrument speaks for iself, and any interpretation of the Trusi
Instrument's language or application to the facts of this case i3 2 legal question that does not
require & response, (Trust Instrument, Petition at Bx, 1)

2. The Trust Ingtrument also named Marvin Schwan, Alfred Schwan, Lawrence
Burgdorf, and Owen Roberts as the original membens of the Trustse Succession Committes
(*TSC™. (Pedtionar Ex. 1 atf 9.) '

RESPONSE: Undisputed thal the Trust Instrument named Marvin Schwan, Alfred
Sehwan, Lawrence Burgdorf and Owen Roberis ag origlnal members of the Foundation's Trustes
Suogession Commitiee (";I'SC"). The langnage In he Trust Insteument speaky for iself, and any
interpretation of the Teust Instrument’s language or application 1o the facts of this case is-a Jegal
question thatl does not require a rezponss, {Trust Instrument, Petition at Ex. 1)

3. Article 7{a) of the Trust Instrument gives the Trustees the authority fo enaet any

amendment that "clarifies the meaning or reference of any expression or provision of this

instrument so ax to avold the necessity of nstractions by the court” (Id. at 16 (emphasis
added).)

RESPONSE: Undisputed that the Trust Tnstrument containg the ls‘mguagc quoted in the
statement above, without hiéhli phting or Halics, Disputed to tﬂe extent that the statement implies
that Article 7(a) of the Trust Instrument gives the Trustess discrelion fo determine that no further
sccounting to the TSC is required or that Petitioners ere procluded from seelding linstrl'mtions
fiom the Court. The languege in the Trust Instrument spoaks folr itself, snd any inerpretalion ﬁf
the Trust Instrument’s language or application to the facls of this case Iz a legal question to
which no further regpense I8 required. (Trust Instrument, Petition at Ex. 1)

4, Article 6(c} likewise gives the Trustees broad diseretion to construe the language
of the Trust:

All powers and discretion glven to the Trustees shell be exerclsable in their sole
diseretion, and all their decisions end determinations (inchiding determinations of
the meaning and reference of any ambiguous expression used In this instrument)
made in good faith and in the exercise of reasonable Judgment shell be comelusive
upon all persons(.) '
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{d.ut15.) ‘

RESPONSE: Undisputed that the quoted language appears in the Trust Instrument.
Disputed to the extent that the statoment implies that Article 6(c} of the Trust Instrument gives
the Trustess discretion to determine that no further aecounting to t-ha TSC is rqquirad, or that
Petitioners are precluded from seeking instructions from the Court, or that the Trustees' refisal
to provide in‘fomatic_m to the Petitipners or other members of the TSC vegarding their investmant
decislons {s made in good falth or in the exerelse of reasonable judgment, The language in the
Trust Instrument speaks for itsclf, and any interpretation of the Trust Instrument's language or
attompt to apply it to the facts of this case is a Jegal question to which no furthey response is
requived. (Trust Instrument, Petition at Bx. [).

5. Petitloners’ purpertedly draw thelr “standing” to seel court sypervision from the
fect that they currently serve as members of the TSC, (See generaily Petltion,)

RESPONSE: The statement above constilutes logal argument and is not a statement of
fact to which & response is requived. To the extent that a response is réquired, Petitionets are
curent members of the TSC, Potltioners, as members of the TSC, are persons “in any manner
interested in" the Foundation under the terms of the Trust Instrument and 8.10,C.L. § 21-22-1(1),
Articte 6(A)(9) provides thai the Trustees “shal] account 1o the [TSC) u]ﬁon ;hb [TSC3) 'raqueg
with regard 10 the Truslees’ doings héveunder.“ That provision further states that the TSC'is
requested (o meel at |east once a year "to review the administration of the Trust by the Trystees.”
Article 6(A)(6) gives the TSC the oxclusive power to “remave, with or withowt cause, a Trustes
or & member of the Trwstee Succession Committee by the written action ... of a mgjority of the

ltving and competent members of the Committee.” (Petition at Ex, 1, Article 8(AE) and (9Y)
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6. Petitioners are anly twa of the seven members of the TSC, as the ourrent members
of the TSC are Mark Schwan, Paul Schwan, Paul Tweil, Dave Ewert and Trustees Xent Rasbe,
Keith Boheim and Lawronce Burgdorf, (Petition, 1 16.)

RISPONSE: Undisputed,

7. A majority of the members of the TSC (five of seven) oppose the Pefltion and do

net want the “accounting” requested by Petitioners. (Boheim Affidavit, §13; Bwert Affidavit,
95, Tweit Affidavit, 12 - :

RESPONSE: Disputed. Tlirge membery of the TSC - Respondents Burgdorf, Boheim

and Raabe — are also Trustees of the Foundation whose actions, conduct and decisions with
regard to the Foundation's $600 million Offshore In#estment logses are at lssue. The
Foundation's Contlicts of Interest and Disclosure Polioy, adopted and approved by the Tustees,
vequires all Trustees and TSC members to “act exclusively in the interests of Il;e Foundation and
not use their positions fo further thefr own financlal interest or to dc"_,rive personal advantage.”
The Foundation's Code of Business Conduct ‘and Ethics, also adopled and approved by the
Tiusiees, provides that a conflict of inlevest “ocours when a persoﬁ's private inferest interferes in
any way (ov even appears to interfere) with the interests of the Foundation ag a whole, A conflict
situation can. arise wf\en an employee, officer or trustee takes action or has interests that maks it
difficulf to perform his or her work objeclively and effectively” (Petition at 1§ 19-20 and

Exhibits 2 and 3 theretn}. As Trustees, Reapondents Buvgdorf, Bohelm and Raabe have.a

personal interest in preventtng the TSC from requiring them to account for their own aciions,

conduot and decistong as Trustees with regard to the Fowndation's Offshors Investment losses,
Respondents Burgderf, Boheim and Reabe have used their positlons as members of the TSC to
prevent the TSC from requesting that they account for their own actions, conduct and decisions
a3 Truslees with regard to the Foundation's QOffshore Investment Iosses. (Affidavit of Keith

Bonelm at 4§ 13; Affidevlt of Pauf Schwan dated Angust 14, 2014 al {4 6-9.)
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8. Separately, Petitionors ave not entitled to income or principal from the trust esiate
and are nol named beneficiaries per tho Trust Instrument, (See generally Petition, Bx. 1,)

RESPONSE: Undisputed that Pgﬂtionewa are not entitled to (or sseking) income or
pr'mﬁipal from the.lrust estale and are not named Beneficiaries In the Trust Instrument, Disputed
to the extent the statement implies that Petitioners, as members of the TSC, are not persong “in
any manner interesied in” the Foundation under the Trust Instrument and S.D.C.L, § 21-22-t(1).
(Trust Insfroment, Petition at Bx, 1, Artlcle 6 (A)6) and (9))

9, Each year, the Trustees provide the TSC andited financial statements, reports oo
ipvestments, an overview of the management of the Tiat, and information on distritrutions,
{Bohelm Affidavit, §9.)

RESPONSE: Disputed lo the extent the statement implies that tha financial information
provided by the Tsustecs to the TSC constituted an adeq;xate aocounting with respect 10 Ihe
Trustee's 3600 million Offshore Invesiment losses and their respective actions, conduct and
decisions with reapect to guch losses, The non-Frustee members of the TSC were nof ade
aware of the extent of the Foundation’s losses assootated with the Trustees’ Offshore Invesiment
losses untjl the TSC annual meoting in May 2013, when the Trustees informed the non-Trustee
membera of the TSC lhat the Truatees' i:;veslments In Orend Cayman had resulted in & loss of

$249 million. In November 2013, the Trustees informed the TSC thatlthe, Trostsos’ Offghore

Investments in Costa Rica were projected fo‘result in losses of an additional $205 million, The'

financial statements and information provided by the Trustecs to the TSC prior 1o May 2013 did
net reflect the losses associated with the Trustees’ Offshore Investments in Crand Cayman ov
Costa Rioa, The Trustees still have provided no information to the non-Trustes members of the
TSC sufficient to answer basic questions regarding the Trustees' Offshore Investments and t'he
3600 miltion fn Josses to the Foundation, including who made the invesiment deoisiony; whether

the Trustess sought advice from congullants or experts before the invesiments were mads; why
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the Trustees decided to invest $600 million In offshore real cstate development projects; what
due di]iéence wasg conducted by the Trustees regording the investments; hoﬁf the Foundation's
investménts in the offshore projects cscalated into & 3600 million commitment, why the Trustees
decided to risk two-thirds of the entlre corpuy of ;he Foundation in speoulative offshore el
estate clevelopment projects; whether the Trustees ighored werning signs regarding their
Offshore Investments; what red flags wore raiaed sbout the Foundation’s business partaer in the
COrand Caymen project as alleged in a Febroary 3, 2014 ondline news arficle about the
Foundation’s (rand Cayman [osses; whether safeguards arcl in place to avoid similar
catastrophes in the future; whether the Foundation’s 1psses were (he result of wiongdoing, setfs
dealing, neglect or other breaches of the Trusfees' fiduciary duties; whether the Offshore
Investments were made by the Trustecs in violation of thelr own investment policy guidelines;
and whether Ithe Trugtees™ behavior, inchuding their approval of loans to entiies on which they
served on boards of directors, complied with the Foundation's ethics and conflict of interest
polieics, (Affidavit of Paul Sehwan a1§q 13, 16)

10, The TSC mests at least annvally, sometimes mors frequently, and additional
information is provided orally at these meetings, (Boheim Affidavit, 110, Bwert Atﬁdavlt 12
I

RESPONSE: Undisputed that the TSC meets annually; disputed that the ﬁnancia]
information provided to the TSC by the Trustees at the TSC meetings constitutes an adequats
aepounting, (Paul Sehwan Affidovit at §13,16)

11, Aslde from Petitioners, no other member of the TSC—including the two other
non-trustee TSC members—is secking an additional “accounting” from the Trustees, (Bohelm
Affidavit, § 13, Bwert Affidavlt, ¥ 5; Tweit Affidavit, §2.)

RESPONSE; Undisputed that other members of the TSC have not jolned Petitioners’

request ' secking an acoounting from the Trustees, DNsputed to the extent that the statement

implies thet a mejority of non-oonflivted membors of the TSC opposes the Petitioners’ request

6
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for an accounting from the Trustees, (Foundation Confliets of Interest and Disclosure Policy and
Cade of Business Conduct and Ethics, Petition at Exs, 2 and 3; Affidavit of Paul Schwan at 1 7-
8.) Not couniing the thiee Trustee members of the TSC whose actions, caqducl and decisions
are ot jssue, the remaining four TSC members are deadlooked as to whether to requirs the

Trustees o provide further Information regarding the Trustees’ Offshore Investment losses,

(Pan} Schwan Affidavit at 49)

Dated: June 24, 2015 Wubmittcd,

Thomnas J. Felk, By
Jagon R, Suiton
Boyce Law Fivm, LLP
PO, Box 5015

* Sioux Falls, Sowth Dakota §7117-5015
Telephone No.: (605) 3362424
Pacsimile No.: (605) 334-0618

and

Allen 1, Saeks (MN #95072) ‘
Bleke Shepard, I'. (MN #161536)
Stinson Leonard Street LLP

150 South Fifth Street, Suite 2300
Minneapolis, Mintieaota 55402
Telephone No,! (612) 335-1500
Racsimile No.: (612) 335-1657

ATTORNEYS FOR PETITIONERS
MARK SCIIWAN AND PAUL SCHWAN
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STATE QF SQUTH DAKOTA

IN CIRCUIT COURT

COUNTY OF MINNEHAHA SBCOND JUDICIAL CIRCUIT
In the Matier of the MARVIN M, Tr. 1421
SCHWAN CHARITABLE FOUNDATION R
MARK SCHWAN and PAUL SCHWAN,
as mombers of the Trustes Suceession PEK?’E{?}%&E? ggﬁfqﬂiﬁf{)

l ; 3 )
Cotnmittee of the Marvm M., Schwan BENEFICIARIES’, AND TRUSTERS'
Charitable Foundation, JOINT STATEMENT OF-

Petitioners,
v,

LAWRENCE BURGDORY, KRITH

© BOHEMM, KENT RAABE, GARY STIMAC
and LYLE FANNING, as Trustees of the
Marvin M, Schwan Charltable Foundation,

Respondents,

UNDISFUTED MATERIAL FACTS

Petitioners, Marle Schwan and Paul Schwen, 8s moembers of the Trustee Succossion

Committee of the Marvin M, Schwan Cheritable Foundaiion (Petitioners”"), respectfully submit

the fallowing Responses to the Attorney Gonerel's, Beneficlarios’, and Trnstens' Statement of

Undisputed Matorial Facts purspant fo 8,D.C.L, § 15-6-56(c)(2).

l. Petitioners are two members of the Tywst Succession Committes, which consists
of seven total members: Mark Sehwan, Paul Schwen, Paul Tweit, Dave Ewert, Kent Raabe,
Keith Banheim, and Lawrence Burgdort, (Petition tor Court Supervision and Enforcement of
Charitable Tryst and for Court Enstructions (*Petition for Court Supervision™) at ] +6.)

RESPONSE: Undisputed,

2. Trustees are the persons charged with administering the Marvin: M Schwan
Charitable Foundatlon (“Foundation™), (Petition for Conrt Supervision, §6.)

RESPONSE; Undisputed. The rosponsibilitles of the Foumdation's Trustees and

members of the Trustee Succession Commiftee ("T8C™ are more fully set forth In the
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Foundation’s Trust Insteumnent, which speaks for itself. (Verified Petition for Court Supervision
and Enforcement of Charttable Trost and far Coust Instructions (the “Potifion™), Ex, 1.)

3 Beneficiaries are the desighated beneficiaries of the Foundation and are the only
entitiea entitled to receive distributions from the Foundation, (Petition for Cowrt Supervision,
Bx. 1)

RESPONSE! Undisputed that the Beneflolaties named o the Truat Insrument ars the
only entitles entitled to recelve distribution fram the Foundation, Disputed to the extent it
impties that Petitioners, as members of the Foundation's T8C, are not persons “in any manner
Interested in™ the Foundation undet the terms of the Foundation’s Trust Instrument and 3.D.C.L,
§ 21-22-3{1), (Petilion at {§ 15-16 and Bx, |, Article 6.)

4, After Petitioners brought this action, representatives of the Attarney General, the
Beneflciaries, and the Trustees reached and executed a sentlemant agreement that would
effeclively resolve all potentlal issues reised by the Petiton for Court Supervision, {See Petition
for Disrmnissal, Bx, 1.)

RESPONSE: Disputed. The purported settlement agresment was negotiated without the

knowledpe or participation of the Petitioners, has not been approved by the Petitioners or the

Courl, and is contingent upon the Court’s dismigsal of the Petition with prejudice, a-condition

which would cffeutively ensure that the accounting requested by Petitioners never oeours. The '

geftlement agreement coutaing no provisions that address the apeeiflc questions and issues as to

which the Pelition seeks instructions from the Court, i.e,, whether the TSC or its individual
members have a fiduciary duty to jnvestigate the Trustees* $600 million Offshore Investment
losses; whether & majority vote of the TSC members 1a requited to request that the Trustees
provide an accm.inting with regard to thelr Offshore Investment lossas; whether current and
former Trustees who also serve on the TSC are conflioted from participating In the decision o
vote o determine whather the Trostees must aceount to the TSC for thelr own actions and

conduct with respect to thelr Offshore Investrnent losses; whether, in light of the fact that,
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exclyding the conflicted Trustess on the TSC, there i no majority oppesing Pefitioners’ request
for an mcoounting, Petitiongts may equest the Trustees to acoont regarding their Offshore
Investment losses. (Petition for Dismissel, Ex. }; Petition at 7 53 and Prayer for Relief)

3 The Benefloiaries have represented in open Court that they will waivs all potential
elaims against the Tiustes Succession Committee and its individual members arising out of the
matters that are the subject of the Petition for Court Supervision when the Settlement Agresment
becomes sffective. (2/23/14 Hearing Transcript.) ’

RESPONSE: Undisputed that such representations were made. Disputed to the extent
thal the statement implies that members of the TSC have no obligation under the Trust
Instrument to review the doings of the Trustess of to investigate the Trustees' $600 milljion
Offshore Investment losses, (Trust Instrument, Petitlon at Ex, 1, Artiolg 6)

6 The Attornsy General, the Beneficiaries, and the Trustees have statsd they belleve
that sonfinued litigation would be contrary to the best interests of the Beneficimries and would
nsedlessly waste additional Trust assets. (Petltion for Dismissal ap 4 5.)

RESPONSE: Undisputed that the Atterney General, Beneficiaries and Trustess have so
stated. Disputed to the extent that the statement Impliss that members of the TSC have no
obligation under the Trust Instrument to review the doings of the Trustees or to investigate the

Trustees” $600 million Offshure Investment losses. (Trust Instrument, Petition af Ex. 1, Ariicle

6)

Datsd: Juno 24,2015 Respe ¥ submiitted,

‘Thomas J, W€k, Tisq,

Jason R, Sutton

Boyce Law Firm, LLP

P.O, Box 5015

Sioux Falls, South Dakota 57117-5015
Telephone No.: (003) 336-2424
Facsimile No.: (605) 334-0618

and
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HOMTIZ v

Allen T, Saeks (MN #95072)
Biake Shepard, Fr. (MN #161536)
Stinson Leonard Street LLP

150 South Fifth Strest, Suits 2300
Minnespolis, Minnesota 55402
Telephone No.: (612)335-1500
Facsimile No,; (612) 335-1657

ATTORNEYS FOR PETITIONERS
MARK SCHWAN AND PAUL SCHWAN
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STATE QOF SOUTH DAKOTA N CIRCUIT CQURT
COUNTY OF MINMNEHAHA SECOND JUDICIAL CIRCUIT

in the Malter of the MARVIN M, Tew 14-21
SCHWAN CHARITABLE FOUND ATION '

MARK SCHWAN aud PAUL SCHWAN,
g8 members of the Trugles Succession
‘Committes of the Marvin M, Schwan
Charitgble Foundation,

Petitioners, . PETITIONERS® STATEMENT
OF MATERIAL FACTS ASTO
WHICH GENUINT ISSUES

EXIST FOR TRIAL
LAWRENCE BURGDORF, KEITH BOHEIM,

KENT RAABE, GARY STIMAC and
LYLE FANNING, us Trustees of the
Marvin M, Schwan Charitable Foundation,

Respondents.

Petitioners, Mark Schwan and Paul Schwan, as members of the Trustee Succession

Committee of the Marvin M, Schwan Charitable Foundation (collectively, “Petitioners™),

respectfutly submit the following Staterent of Material Facts as to whioh Petitioners contend a

gonuina issue exists for irial pursuant to 8.0,C:L.§ 15-6-36(c)(2).

1, Respondent Lawrenee Burgdorf, Keith Bohelm and Kent Rasbe are Trustees of
the Foundation, and ag Trustees are responsible for investment decisians made on behalf of the
- Foundation, (Trus! Instroment, Petition at Bx. 1, Article 6(R).)

2, The Foundations’ Trust Instrument executed by the Foundation’s séttior, Marvin
Sehwan, astablished a Trustes Suceession Committee (“TS_C") to review the admindsiration of
the Foundation by the Trustoes, The Trust Instrument provides that the TSC has the exclusive
power “lo remove with or without cause a Trustee or a ‘member of the Trustee Suceession

1
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Commitiee by the written action . . . of n majovity of the living and competent members of the :

Committes,” The Trust Instrument further provides that the TSC has the sxcluslve power to

request that the Trustees “account to the [TSC] upon the [TSC's] reQuest with vegard to the

Trustees’ doings” wnder the Trust Instrument, (Trust Instrument, Patition at Ex, [, Articte 6(A)).

3. Potitioners are current members of the TSC. As members of the TSC, they are

persons with an interest in the Foundation under the terms of the Fouridation’s Trust Instrurpent

PRREI TR

and S.D.CL. § 21-22-1(1). ()
4. There are five members of the TSC in addition to the Petitioners, Three of those :
additional members — Respondents Burgdorf, Boheim and Raabe — are alsa eurrently Trustees of

the ¥oundation. The two other oon-Trustee members of ths TSC are Dave Bwerl and Paul

Tweit. (Petition at § 16; Affidavil of Paul Schwan died Auguat 14, 2014 ("Schwan Aff.") at 1 6.)

5, Over g perled of several yoars, the Trustees nvestod hundrods of millions of
dollars of Foundation money, in the form of multi-million dollar loans and equity investrhents, in
the development of three tuxury resort hotels in the Bahamﬁs, the Cayman Isl.ands and Cosla
Rica {the "Qffshote Investments”). The Offshore Invesiments wm'c'made'by the Trustees :

through a network of forelgn holding companies, subsidiaries, parinerships and other related “

antities, meluding over 100 "yelated organizations,” with legal domiciles in the Brltish Virglﬁ

Islands, the Bahamas, Costa Rica, the Cayman lslands and Panama, in which the Foundation

mpintaing a majority ownership interest, (Petition at ] 23-24.) The Trustees continved to invest

e ARSI

I
milliens of dollars in the Offshore Investments, even afier 3 becmme appavent that the I Cod

investments were in serious financial trouble and losing moiwy. (Schwan AfT, et Ex. | thereto,)

6. Among the Offshere Investments made by the Trustess are at least thres loans,

totaling $19.8 mitlion, to fhres Costa Rican entities on which Respondents Bohelm and Burgdotf

i
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and Respondent Burgdorf’s son, Brle Burpdoerf, serve as members of the Boards of Director.
{Petition at §25.)

. The Trustees’ Offshore hivestment decisions have resulied in approximately
$600 milllon in losses of Foundatlon assels, In 2006 and 2009, the Foundation wrote off
approximately $157 million In losses sssociated with the Trustees’ investments In the Bahamas,
Tn 2012, the Poundation wrote off nearly $250 million asscclated with the Trustees' investiments
i the Cayman Islands, In Novembey, 2013, the Trustees projecled an additional $205 million in
Jogses nssociated with their Investment in Costa Rlca, (Schwan AfF, a9 13.) Dus to the losses
resulting from the Trustees® offshore investment decisions, the Foundation’s net asset value has
alten from approximately $900 million In November 2007 to $335-§340 million as of
November, 2013, (Schwan Aff a( ] 12.)

g, The Petitloners® sfforts to require the Trustees to aocount to the TSC for ther
actions, conduct and deoisions relating to their Offshore Investment losses have been actively
opposed by the three Trustees — Respondent Burgdorf, Bohelm and Rasbe — who ae also
members of the TSC. (Sehwan AfE. 6t 1 6) The Trustees have “unanimously talcen the position”
thatthey have airsady adequately accounted lo the TSC, (Beheim ALY at §13.)

9, Not counting the three Trustess who are also members of the TSC, the remaining
members of the TSC are deadlocksd over whether o tequest the Trustoes to account to the TSC
for their Offshore Investment losses, Aside r"rqm Petitioners, the remaming two non-Trustee
members of the TSC — Dave Ewert and Paul Tweit ~ state that they are “satisfied” with the
information they have been provided by the Trustees and have not supported thla Petlfioners'
request to have the Trustegs acopunt to the TSC with regard to thelr investotent losses, Contrary

to the lenguege in the Foundation’s Trust Instrument charging the TSC with the responalbillty to
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raview the doings of the Trustess with regard to their adminisiration of the Foundation, TSC
member Dave E'wm-t‘s stated reason for nol requesting ﬁ;’l acoounting from Lhe Trusiess js that
the TSC will not “dwelt with the happenings of the past.” (Schwan AfF. at f 6; Petitionat Bx, 6.)

10.  The Foundation's Conflicts of Interest and Disclosurs Policy, adopted and
approved by the Trulstees, requires all Trogtees and TSC members to "act exclusively in the
inferesr of the Foundaiion and not use theis positions to futher their own finmcial interest or to
derive personal advantaga' The Foundation's Code of Business Conduct and Efhics, also
adopted and approved by the Tiustees, provides that a conflict of inferest exist “when a ﬁerson’s'
private inlerest interfores in any way (or even appears to Inierfere) with the interssts of the
Foundetion as a whole, A conflict situati on ¢an arise when an employee, officer or trustes takes
action or hag interests that may make il difficult to perform his or her work objectively and
etféct‘ﬁtely [.]" (Pefition at 4 19-21 and at Ex, 2 and 3; Schwan Aff. at 1§7-8.) As Trstees,
Respondents Burgdorf, Bohejm and Rabbe have g personal intevest in preventing the TSC from
requiring them to account for their own ac.tiuns, conduet and decigions as Trustees with regard to
the Foundation's Offshare Investment lossas, (Schwan Aff, at§ 7.)

11, Rospaﬁcients Burgdorf, Bohéim and Raebe have ﬁsed thelr. positions as mgmt;ers
of the TSC to prevent the TSC from requesting that they‘aecount for their actions, conduct and
decislons as Trastees with regard to the Foundation's Offshare Investment losses. (Sohwan Aff.
a 19 6-8; Petition at §§ 19-21,30-39.)

12. The Foundations™ Investment Policy, adopted and ratified ‘by the Trustess,
provides that any single real estate investment venture should not exceed 10% of ihe corpus of
the Foundation, and that “the total maximum allocation of offshore veal estate investment is

generally ot to exceed 30% of the ¢orpus of the Foundation, (Petition at 422 and Bx, 4.)

19757379 1v)
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13, Each of the Trustees’ Offshors Investments in the Bahamas, Orand Cayman and
Costa Riea, respectively, excesded 10% of the value pf the Foundation's corpus, (Schwan Aff
at 9| 12-13 and Bx, 1.3 thereto.)

14, Collec{ively, the Trustess' Offshore Investments exceeded over 30% of the value
of the Foundation's eorpus. (1d.) _

15, The non-Trustee members of the TSC wore not made awars of the extent of the
Foundation's losses assoclated with the Tvustees' Offshore Investments untii fhe TSC's annua)
meeting in May 2013, At that n'weuhg, the TSC was informed that the Trustess’ Offshore
Invesiments in Grand Cayman had .resultcd in aloss of $249 milllon. In November, 2013, the
Trustees informed the TSC that the Trystees' Offshore Investments in Costa Rica wers projected
lo result in logsey of an additional $205 million. (Sehwan Aff, at 713.)

16, The financial statcments and information provided by the Trustoss to the T8C
prior 1o May 2013 did not reflect the losses associated with the Trustees’ Offshore Investments
in Grand Cayman or Costa Rica. (Schwen Aff at 99 12-13 and Ex. 1-3))

17, The Trustess stil] have provided no information 1o the non-Trusies members of
the TSC sufficient to answer basic questions regarding the Trustees' Offshore Investmgnts-and
the $600 mition in fosses to the Foundation, includlng who made the investment decisions;
whether the Tl'tlsto;es sought advice from ¢onsultants or experts beforo the invesimonts were
made; why the Trustoes decided to invest $600 million in offshore roal eatate development
projouts; what due dillgence was conducted by the Trustees regarding the investments; how the
Foundation’s Investments in the offshore projects escalated inty a $600 mitlion commitment;
why the Trustees decided fo risk two-thivds of the entire corpus of the Foundation in speculative

offshare real estale development projects; whether the Trustecs ignoved warning signs regarding
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their Offshore Investments; what red flags wers raised about the Faur.udation’s business partner in
the Grand Cayman project 8s alleged in a February 3, 2014 on-line news article about the
Foundation’s Grand Caymen fosses; whether safeguards are in place to avoid similar
catastrophes in the future; whether the Foundation's losses were the result of wrongdoing, seif-
dealing, negleet or ofher breaches of the Trustees' fiduclary duties; whether the Offshore
Investments were made by the Trustess in violation of their own investment policy guidelines;
and whather the Trustecs’ beﬁavior, including their approval of loans to entities on which they
served on boards of directors, complicd with the Foundation's ethics and confliet of interest
policies, (Affidavit of Paul Sohwan at 1713, 16.)

18. In August 2014, ‘the Thuslees ontered into & secret agreement with the
Foundation's Benefiolaries and the South Dakota Attorney, General to provide documents and
nformetion regarding the Trustess’ Offshore Investrment activities with the axplicil requiremen|
that the Beneficiaries and Attorney General not disclose or share any of the doouments or
Infarmation provided by the Trustees with the Petitioners {Atfldavit of Allen I, Saeks, Angust
21,2014 ("Fi}st Sacks ASE") at 1 2-5 and Ex. | thereto.)

19, The Truslees, Benetfiolaries and the Altorney General have refused (o provldf; the
Petitioners with & copy of their secret ngreement and have denied the Petitioners access to any of
the information and documents made available by the Trustecs to the Beneficiaries and the
Altorney General, (Second Affidavit of Allen Saeks dated Feb, 16, 2005 (“Sccond Saeks Aff'")
al Y23, Tursuant to the secrel agreement between the Trustess, the Bencficlaries and the
Attornoy General, the Tiustess have provided thousands of pages of duuurlnents io the
Beneflciaries and the Aftorney General regarding thelr Offshore Investment actlvities, - (Sscond

Sacks AfY. at §2; Feb. 23, 2015 Motion Hearing Transoript [“Hrg. Tr.") ot 47,71-73.)
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20. None of the docu'ments or information provided by the Trstees lo the
Beneficiarles or the Attorney General have been pravided fo the Petitioners or to the two other
non-Trustoe members of the T3C, Mesars. Ewert and Tweit, (Second Sacks Aff at §2; Brg. Tr,
Al 61-62.)

21 The Foundation is g charitable foundation organized as 4 tax-exempt supporting
organization under § 501{c) 3 and 509(n) 3 of the Intetnal Revenuc Code. (Petition at§1.)

22, ]ﬁ Februery 2013, the Trustees, Boneficiaries and Attorney General entered into
# purported “seltlement agisement,” again without the knowledge or participation of the
Petitioners, puvsuant to whioh the signing parties purportedly agreed to amend {he Foundation's
Trust Instrument to prohibit any Trustes from simultaneously serving on the TSC in the futuse,
The terms of tliis settlement agreement have not been approved by the Petitioners or the Court,
and are contingent upen the Court’s dismissal of the Petition with prejudics. (Petiﬁ;m for
Diymiasal of June 2014 Petition for Termination of Court Supervision and Other Relief
("Pct{tion for Dismissal™) and Bx. 1 thereto,)

23, By the terms of (he purporiad ;settlement agreement, Respondent Trustees
Burgdorf, Boheim and Raabe would eventuslly resign as Trustees but v;fuuld be a]l_nwe& to
vemain on the TSC and partleipate in the seleotion of their replacements. The setlement
agreement doss nol contain adate oertain by which the prohibition sgainst a Trustee concwrently
serving as & member of the TSC would become effective. The settlement agreement contains ne
provision to allow the TSC to reguest an accounting from the Trustees and, because it i
expressty contingent upon dismissal of the Pelition with prejudice, it would affeétiva!y ensure
that no aecounting will ever be provided by the Twstees to the TSC, The settlement agreement

further containg no provisions that addvess the questlons as to whioh the Petition seeks

10757572 1v)
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instructions from the Cowrt, (Petition for Dismissal and Ex. 1 therote; Petition at Y| 53 and Prayer

for Relief)

Dated: June 24, 2015

W9

RW submitted,

Thomas J. Wélk, Bsq, .

Jason R, Sutton

Boyce Law Firm, LLP

P.O, Box 5015

Sioux Falls, South Dakota 57117-5015
Telephone No.: (605)336-2424
Focstrile No,: (605) 334-0618

and

Allen I, Saeks (MN #95072)
Blake Shepard, Jr, (MN #161536)
Stinson Leonard Street LIP

150 South Fifth Streal, Suite 2300
Wlinneapolis, Minnesota 55402
Telephane No.: (612) 3351500
Facsimiie No.: (612) 335-1657

ATTORNEYS FOR PETITIONERS

MARK SCHWAN AND PAUL SCHWAN
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STATE OF SOUTH DAKOTA )

1 5%
COUNTY DF MINNEHAHA 3

IN CIRCUIT COURT
SECOND JUDICIAL CIRCUIT

KR F AR AR R kR R Rk h Rk ko b kR ok kR E Rk kR g E RN kR Rk R b Rk kSR
In the Mattor of the MARVIN M, SCHWAN
CHARITABLE FOUNDATION

MARK SCHWAN and PAUL SCHWARN, es
Members nf the Trustee Succession Cominittee
of the Marvin M. Schwan Charitable
Foundation,

TR. 14-21

Petitioners,

LAWRENCE BURGDORF, KEITH BOHERM,
KENT RAABE, GARY STIMAC, and LYLE
FAHNING, as Trustoes of the Marvin M.
Schwan Charitable Foundation,

JUDGMENT OF DISMISSAL

*®
*

*

¥

L

#

*

*

L

*

Vs, *
¥

]

L d

%

*®

*

¥

Respondents. *

M

[ ERENNEENEEFEREREAS SRR SR RS EREERERERESE R EREEREE S L EENERER]

Pursuant to the Cowrt’s Memorundum Opinion and Order dated July 10, 2015, which is
incorporated es if sct forth fully Hcrein, the above-named Trugtees’ Motion fot Suminary
Judgment is hereby granted and Mark and Pau) Schwan'’s Petition for Court Sypervision and
Enforcement of Charitable Trust and for Court Instructions is denied,

r_"
Dated this g! ’ day of July, 2015,

BY THE COURT:

\
AUG 83 2015 °

L

il
Minneha ounty, 5.D,
Clerk Cireait Court

ATIEST:
Angelia M. Gries, Clerk of Courts

Secong Judiciel Cireuit
By:
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

No. 27524

MARK SCHWAN AND PAUL SCHWAN, as members of the Trustee
Succession Committee of The Marvin M. Schwan Charitable Foundation,

Petitioners/Appellants,
VS.

LAWRENCE BURGDORF, KEITH BOHEIM, KENT RAABE, GARY
STIMAC, and LYLE FAHNING, as Trustees of The Marvin M. Schwan
Charitable Foundation,

Respondents/Appellees.

Appeal from the Circuit Court
Second Judicial Circuit
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The Honorable Mark E. Salter, Presiding Judge
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PRELIMINARY STATEMENT
This brief is being submitted by Respondents/Appellees Lawrence
Burgdorf, Keith Boheim, Kent Raabe, Gary Stimac, and Lyle Fahning
(collectively, the “Trustees’), who are the current trustees of the Marvin M.
Schwan Charitable Foundation. The Beneficiaries, as defined below, and the
South Dakota Attorney General have authorized the Trustees to represent to
the Court that the Beneficiaries and the Attorney General join in the

arguments put forth herein.

JURISDICTIONAL STATEMENT
Petitioners/Appellants Mark Schwan and Paul Schwan (the

“Schwans”) appeal from an order and judgment dismissing their Petition,
which sought court supervision over a charitable trust under SDCL 21-22-9.
The Circuit Court granted a motion—originally filed as a motion to dismiss
that the Circuit Court converted to a motion for summary judgment—filed
by the Trustees and dismissed the Schwans’ Petition.
Respondents/Appellees, the Trustees, the South Dakota Attorney
General, and WELS Kingdom Workers, Inc., Evangelical Lutheran Synod,
Wisconsin Lutheran College, Bethany Lutheran College, The Lutheran
Church—Missouri Synod, International Lutheran Laymen’s League, and

Wisconsin Evangelical Lutheran Synod (collectively, the “Beneficiaries™),



appeal from the Circuit Court’s Memorandum Opinion and Order in which
the Circuit Court rejected an argument put forth by the Beneficiaries,
Attorney General, and Trustees (collectively, the “Respondents™) in their
Petition for Dismissal of June 2014 Petition, Termination of Court
Supervision, and Other Relief (the “Joint Petition”).

The Circuit Court’s Memorandum Opinion and Order granting
summary judgment was signed on July 10, 2015, and filed on July 13, 2015.
(App. 1.)! The Circuit Court’s Judgment of Dismissal was signed on July 31,
2015, and filed on August 3, 2015. Notices of Entry of the Circuit Court’s
Memorandum Opinion and Order and Judgment of Dismissal were served
on July 15, 2015, and August 6, 2015, respectively. The Schwans filed their
Notice of Appeal on August 7, 2015, and Respondents filed their Notice of

Review on August 26, 2015.

STATEMENT OF THE ISSUES
. Whether the Circuit Court properly determined that the Schwans
are neither “beneficiaries” nor “fiduciaries” under SDCL 21-22-1.

The Circuit Court held that the Schwans are not beneficiaries under

SDCL 21-22-1, because they do not have a financial interest in the trust. The

! Citations to the Schwans’ Appendix are cited as “App.” with reference to the
appropriate page of the Appendix. Citations to Respondents’ Appendix are cited as “R-
App.” with reference to the appropriate page in the record. Citations to the Certified
Record of the Clerk of Court are cited as “CR.” with reference to the appropriate page in
the record.



Circuit Court also held that the Schwans are not fiduciaries, because they are
not a trust committee.

SDCL 21-22-1(1)

SDCL 21-22-1(3)

SDCL 21-22-9

SDCL 55-3-31

In re Reese Trust, 2009 S.D. 111, 776 N.W.2d 832

Il.  Whether good cause exists to decline court supervision under
SDCL 21-22-9.

The Circuit Court rejected the argument in the Joint Petition that good
cause exists to decline court supervision under SDCL 21-22-9.
SDCL 21-22-9

SDCL 55-4-31

STATEMENT OF THE CASE

The Schwans filed a Petition seeking court supervision of the Marvin
M. Schwan Charitable Foundation (the “Foundation”), which is a charitable
trust governed by the laws of South Dakota. Court supervision can be
requested only by a trustor, beneficiary, or fiduciary of a trust. SDCL 21-22-
9. The Schwans’ are two members of a seven member committee charged
with electing new trustees. Merely being a member of a trust committee does
not make someone a trustor, beneficiary, or fiduciary, as those terms are

used in SDCL 21-22-9. The Trustees objected to the Petition and filed a

3



motion to dismiss, arguing, among other things, that the Schwans lacked
standing to seek court supervision under SDCL 21-22-9.

In addition to the Trustees’ motion to dismiss, Respondents filed the
Joint Petition, which opposed the Schwans’ Petition and asked the Circuit
Court to dismiss it.

The Circuit Court, Honorable Mark E. Salter presiding, gave the
parties notice that it was treating the Trustees’ motion to dismiss and the
Respondents’ Joint Petition as motions for summary judgment. Thereafter,
the Circuit Court issued a Memorandum Opinion and Order holding the
Joint Petition did not moot the Schwans’ Petition. The Circuit Court also
held, however, that the Schwans were not beneficiaries or fiduciaries and
thus had no standing to seek court supervision. Because the Schwans’ lacked
standing to seek court supervision, their Petition was dismissed by the

Circuit Court’s July 31, 2015, Judgment of Dismissal.

STATEMENT OF FACTS
The facts relevant to this appeal are simple and few. The Schwans,

however, injected a plethora of irrelevant facts into their brief, which painted
an incomplete picture.
Marvin M. Schwan established the Foundation in 1992 with the bulk

of the fortune he made as the founder of Schwan Food Company. (App. 43-



59.) The Foundation is a charitable trust. (Id.) Its mission is to support the
seven named beneficiaries in the Trust Instrument. (App. 43.) The Schwans
receive no support from the Foundation and have no financial stake in the
Foundation; they have no property rights in the trust nor do they have any
financial claims against the trust. (App. 43-59; 142.)

The Foundation acts through its trustees. (App. 43-59.) Trustees of the
Foundation are selected by the Trustee Selection Committee (the “TSC”).
(App. 50.) In addition to selecting trustees, the TSC also has the power to
remove trustees, with or without cause, and can request the trustees “account
to” the TSC. (App. 51, 53 (“The Trustees shall account to the committee
upon the Committee’s request with regard to the Trustees’ doings
hereunder.”).) The TSC has no other authority under the Trust Instrument.
(App. 43-59.) The TSC acts by a majority vote of its members. (App. 50-
52.) Nowhere in the Trust Instrument are individual members of the TSC
authorized to act on behalf of the TSC. (App. 43-59.)

Marvin Schwan named himself, his brother Alfred Schwan, and his
friend Lawrence Burgdorf as the original trustees of the Foundation. (App.
43.) The original members of the TSC were Marvin Schwan, Alfred
Schwan, Lawrence Burgdorf, and Owen Roberts. (App. 51.) Thus, Marvin

Schwan named all of the original trustees to also serve on the TSC; Owen



Roberts was the only original TSC member who was not also a trustee.
(App. 43, 51.) Marvin Schwan chose not to name either of the Schwans as
trustees or members of the TSC. (1d.)

Burgdorf, Boheim, Raabe, Stimac, and Fahning (i.e., the Trustees) are
the current trustees of the Foundation. (App. 3.) The newer Trustees are very
experienced business people and have implemented new investment policies.
(R-App. 83.) The current members of the TSC are Burgdorf, Boheim,

Raabe, David Ewert, Paul Tweit, and the Schwans. (App. 3.) Accordingly,
overlap between trustees and TSC members presently exists, just as it did
when Marvin Schwan originally set up the Foundation. (Id.) Such is
expressly permitted by the Trust Instrument: “The [TSC] may designate one
or more of its own members as Trustee.” (App. 51.)

The Foundation became involved with certain offshore real estate
investments in the 1990s. (CR. 176.) At the time these investments were
made, Alfred Schwan and Lawrence Burgdorf were the only trustees of the
Foundation. (1d.) Unfortunately, the Foundation experienced losses in these
offshore real estate investments. (CR. 175.) Those investments, however,
represent only a portion of the Foundation’s investment portfolio. (1d.)
Domestic real estate investments, for example, have generated hundreds of

millions of dollars in gains. (CR. 175-76.) As context, the Foundation was



initially funded with assets worth approximately $829 million and has paid
out approximately $800 million in distributions to the Beneficiaries. (CR
175.) As of November 19, 2013, the Foundation’s assets were valued
between $335-$340 million. (CR. 242.) Nevertheless, the losses with respect
to the offshore real estate investments did occur, and the current trustees
have been working diligently with professional advisors to wind down these
investments and minimize losses. (CR. 176.)

Once the losses became evident to the Trustees, the TSC was
informed early and often that the Foundation’s offshore real estate
investments were not performing well and were going to cause losses to the
Foundation. (CR. 176-202.) The TSC was provided a substantial amount of
information regarding these investments, including audited financial
statements, reports on investments, an overview of the management of the
Foundation, information on distributions, and information on the
Beneficiaries. (Id.) TSC members were also encouraged to ask questions of
the Trustees at regular meetings. (CR. 203.) These meetings, however, were
not always as productive as they otherwise could have been, because
members of the Schwan family, including the Schwans, were disruptive.
(CR. 177-202.) For example, in or around 2010, the Schwans’ brother and

former TSC member, David Schwan, accused two of the original trustees—



his uncle Alfred Schwan and Lawrence Burgdorf—of “stealing the
inheritance of the grandchildren.” (1d.) In a similar fashion, Paul Schwan
once misrepresented to the Trustees that he had been elected chairman of the
TSC and demanded that he be allowed to participate in the Trustees’
meeting. (CR. 177-78.) Despite disruptions like these, the TSC—including
Ewert and Tweit—is satisfied with the accounting the Trustees have
provided to date with respect to the offshore real estate investments. (CR.
203-21.)

The Trustees themselves likewise believe they have adequately
accounted to the TSC as called for in the Trust Instrument. (CR. 178.) This
Is significant because the Trust Instrument gives the Trustees the authority to
enact any amendment that “clarifies the meaning or reference of any
expression or provision of this instrument so as to avoid the necessity of
instructions by the court.” (App. 58.) The Trust Instrument also provides:
“All powers and discretion given to the Trustees shall be exercisable in their
sole discretion, and all their decisions and determinations (including
determinations of the meaning and reference of any ambiguous expression
used in this instrument) . . . shall be conclusive upon all persons|[.]” (App.
57.) In In re Schwan 1996 Great Grandchildren’s Trust, 2006 S.D. 9, 709

N.W.2d 849, this Court held that when such language is found in a trust



instrument, the trustees’ interpretation of the trust instrument is controlling
absent exceptional circumstances.

The Schwans, however, are not satisfied with how the Trustees have
accounted to the TSC and believe they, as individual members of the TSC,
are entitled to more information. (App. 21-38.) The Schwans shared their
dissatisfaction with other members of the TSC, but the other five members
of the TSC—including Ewert and Tweit—are satisfied with how the
Trustees have accounted to the TSC with respect to the offshore
investments. (CR. 203-21; App. 32-33.) In fact, Ewert and Tweit are
opposed to any additional accounting and opposed to court supervision. (CR.
203-12.)

Without the support of any other TSC member, the Schwans filed
their Petition in June 2014 seeking court supervision of the Foundation.
(App. 21-38.) Remarkably, the Schwans did not contact any of the
Beneficiaries to determine whether they wanted the Foundation subject to
court supervision and the Schwans are not authorized to represent the
Beneficiaries’ interest. (CR. 213-21.) This is not the first time, however, that

the Schwans have sued those persons their father chose to carry out his



wishes.? See In re Schwan 1996 Great Grandchildren’s Trust, 2006 S.D. 9,
709 N.W.2d 849.

After the Schwans filed their Petition, the Trustees agreed to provide
the Beneficiaries and the Attorney General with information regarding the
offshore investments so those parties could decide whether to support the
Schwans’ Petition. (CR. 222-24.) That information was provided, and the
Respondents had multiple meetings and communications, including some
that included the Schwans. (R-App. 18, 86; CR. 409.) After reviewing the
information, the Beneficiaries and Attorney General were comfortable with
what they reviewed and the Attorney General generated and proposed a
settlement agreement to all parties, including the Schwans, to end the
litigation. (R-App. 86.) Under the terms of the settlement agreement, the
Trustees and Beneficiaries agreed to amend the Trust Instrument to
eliminate any overlap between trustees and the TSC. (R-App. 18-20.) The
Beneficiaries and Attorney General also released the Trustees “from any and
all claims and causes of action of whatever nature up through and including”

the effective date of the settlement agreement. (Id.) Even though it

2 Indeed, in resolving one prior lawsuit, the Schwans waived and released any claim that
a trustee cannot also serve as a member of the TSC. (CR. 478-87.)

10



eliminates the overlap between trustee and TSC membership, the Schwans
rejected the settlement agreement. (R-App. 1-42; CR. 409-33.)

Despite the Schwans’ rejection of the settlement agreement, the
Respondents decided to move forward and enter into the settlement
agreement. (1d.) As a result, the Respondents believed nothing was to be
gained through court supervision and filed the Joint Petition, which asked
the Circuit Court to dismiss the Schwans’ Petition. (R-App. 1-17.) Thus, the
Trustees, the Beneficiaries, the Attorney General, and the TSC all opposed

the Petition and opposed court supervision. (Id.; CR. 203-21, 515-28.)

ARGUMENT
Respondents agree with the Schwans that all issues on appeal are

reviewed de novo. See AMCO Ins. Co. v. Employers Mut. Cas. Co., 2014
S.D. 20, 16 n.2, 845 N.W.2d 918, 920 (de novo review of whether moving
party was entitled to summary judgment); Pourier v. S.D. Dep’t of Revenue,
2010 S.D. 10, § 8, 778 N.W.2d 602, 604 (“Statutory interpretation and
application are questions of law, and are reviewed by this Court under the de
novo standard of review.”); In re Schwan 1996 Great, Great
Grandchildren’s Trust, 2006 S.D. 9, § 11, 709 N.W.2d 849, 852 (“The
interpretation of the terms of a trust is a question of law and is reviewed de

novo.”).
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l. Schwans Are Not Proper Parties to Seek Court Supervision of the
Foundation

The Schwans’ Petition requests court supervision over the
Foundation. The Schwans, however, do not have standing to seek court
supervision under South Dakota law. Therefore, the Schwans’ Petition was
properly dismissed by the Circuit Court.

SDCL 21-22-9 limits those persons who can seek court supervision of
a trust to beneficiaries, fiduciaries, and trustors. The Schwans cannot and do
not argue they are trustors. Thus, Respondents focus exclusively on whether
the Schwans are fiduciaries or beneficiaries. SDCL 21-22-1 defines the
terms “beneficiary” and “fiduciary.” The Schwans are not beneficiaries or
fiduciaries, as those terms are defined in SDCL 21-22-1.

A. Schwans Are Not Beneficiaries under SDCL 21-22-1

The Schwans are not beneficiaries under SDCL 21-22-1. The term
“beneficiary” is defined as:
any person in any manner interested in the trust, including a
creditor or claimant with any rights or claimed rights against
the trust estate if the creditor or claimant demonstrates a
previously asserted specific claim against the trust estate.
SDCL 21-22-1(1). To qualify as a beneficiary under SDCL 21-22-1(1), a

person must have a financial interest in the trust, whether it is a property

right in the trust or a claim against the trust. Because the Schwans have no
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such financial interest in the Foundation, they are not beneficiaries under
SDCL 21-22-1(1).

The natural starting point in identifying the beneficiaries of a trust is
the trust instrument. See Luke v. Stevenson, 2005 S.D. 51, 1 7-9, 696
N.W.2d 553, 557 (examining trust instrument to determine beneficiaries).
Here, Marvin Schwan specifically identified seven charitable beneficiaries in
the Trust Instrument. (App. 43.) Though the Schwans may not agree with
their father’s decision to leave the bulk of his fortune to charity, neither of
the Schwans was named as a beneficiary in the Trust Instrument and neither
has a financial interest in the Foundation.

When read in its entirety, SDCL 21-22-1(1) requires a person to have
a financial interest in a trust to qualify as a beneficiary. See Paul Nelson
Farmv. S.D. Dep’t of Revenue, 2014 S.D. 31, 1 10, 847 N.W.2d 550, 554
(“When engaging in statutory interpretation, we give words their plain
meaning and effect, and read statutes as a whole[.]”). Again, “beneficiary” is
defined as:

any person in any manner interested in the trust, including a

creditor or claimant with any rights or claimed rights against

the trust estate if the creditor or claimant demonstrates a

previously asserted specific claim against the trust estate.

SDCL 21-22-1(1) (emphasis added). The Legislature provided an example

of a “person interested in the trust” when it added the phrase: “including a
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creditor or claimant with any rights or claimed rights against the trust
estate.” A creditor with claims against a trust has a financial interest in said
trust. Thus, the Legislature’s use of “a creditor with claims against a trust” as
an example of a beneficiary shows that the Legislature intended the
definition of beneficiary to include only those persons with a financial
interest in the trust. See Opperman v. Heritage Mut. Ins. Co., 1997 S.D. 85,
17,566 N.W.2d 487, 490 (noting that under the cannon of noscitur a sociis
“terms ought to be measured with their companions” and that “this maxim of
interpretation is wisely applied where a word or phrase is capable of many
meanings in order to avoid the giving of unintended breadth.”).

Limiting the term “beneficiary” to include only those persons who
have a financial interest in the trust is necessary given the Legislature’s use
of the word “any” in SDCL 21-22-1(1): “any person in any manner.”
Without limiting beneficiaries to those persons with a financial interest in
the trust, the term beneficiary would conceivably cover any person who has
any relationship or any self-proclaimed interest in the trust. See Jarecki v.
G.D. Searle & Co., 367 U.S. 303, 307 (1961) (“The maxim noscitur a sociis,
that a word is known by the company it keeps, while not an inescapable rule,
is often wisely applied where a word is capable of many meanings in order

to avoid the giving of unintended breadth to the Acts of Congress.”).
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Consequently, under the Schwans’ view, a large number of persons would
be able to request court supervision for any given trust. See SDCL 21-22-2
(“This chapter applies to all trusts[.]”). It is unlikely the Legislature intended
to provide a large number of persons the ability to request court supervision
given its costs. Instead, the Legislature appropriately limited those
individuals who could request court supervision to those with a financial
interest in the trust, as well as the trustor and fiduciaries. See SDCL 21-22-9.
Multiple other trust statutes confirm the Legislature intended to limit
the definition of “beneficiary” to those with a financial interest in a trust.
Paul Nelson Farm, 2014 S.D. 31, 1 10, 847 N.W.2d at 554 (“When engaging
In statutory interpretation, we . . . read statutes . . . as well as enactments
relating to the same subject.”). Perhaps the best example is found in SDCL
55-1-12, which was recently amended in 2015 to clarify the term
“beneficiary.” SDCL 55-1-12 now provides in part: “As used in this title . . .
the term, beneficiary, means a person that has a present or future beneficial
interest in a trust, vested or contingent. A person is not a beneficiary solely
by reason of holding a power of appointment.” (emphasis added). A
“beneficial interest” means a distributional interest or a remainder interest
(i.e., a financial interest) and excludes a power of appointment. SDCL 55-1-

24. Therefore, the Legislature’s most recent declaration regarding the
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definition of “beneficiary” shows that a person must have a financial interest
in a trust to be a beneficiary.® Other statutes do the same. See,e.g., SDCL 55-
13A-102(2) (““Beneficiary’ includes . . . in the case of a trust, an income
beneficiary and a remainder beneficiary.”); SDCL 29A-1-201 (*
‘Beneficiary,’ as it relates to a trust beneficiary, includes a person who has
any present or future interest, vested or contingent, and also includes the
owner of an interest by assignment or other transfer; as it relates to a
charitable trust, includes any person entitled to enforce the trust[.]”).
Similarly, the term “beneficiary” is defined in Black’s Law Dictionary as
“someone who is designated to receive the advantages from an action or
change; esp., one designated to benefit from an appointment, disposition, or
assignment . . ., or to receive something as a result of a legal arrangement or

instrument.” (10" ed. 2014).

3 Respondents anticipate the Schwans will argue the Legislature’s definition of
“beneficiary” in SDCL 55-1-12 is irrelevant because of the introductory language found
therein: “as used in this title.” But the introductory language in SDCL 55-1-12 does not
state: “as used in this title only.” Therefore, the Legislature left open the possibility that
the definition of “beneficiary” in SDCL 55-1-12 could be applied beyond Title 55.
Moreover, this Court has stated: “When engaging in statutory interpretation, we . . . read
statutes as a whole, as well as enactments relating to the same subject.” Paul Nelson
Farm, 2014 S.D. 31, 1 10, 847 N.W.2d 550, 554 (emphasis added). SDCL 55-1-12 is an
enactment relating to the same subject as SDCL 21-22-1, as they both define the term
“beneficiary” as that term is used in trust law. Thus, how the Legislature defined
“beneficiary” in SDCL 55-1-12 provides guidance when interpreting how that term is
defined in SDCL 21-22-1(1).
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The Legislature has also used the phrases “interest in a trust” and
“interested” to signify a financial interest. SDCL 55-3-31 defines “interest in
a trust.” That statute provides: “the term, an interest in an estate or trust,
includes both interests in income and interests in principal.” Interests in
income and interests in principal are financial interests one has in a trust.
SDCL 29A-1-201(23) defines “interested person” in a similar fashion. That
statute provides that an “interested person” is someone “having a property
right in or claim against a trust estate[.]” In other words, in the context of
trust law, the Legislature has defined the phrases “interest in a trust” and
“interested person” to mean a financial interest in a trust. It logically follows
that the Legislature’s use of the phrase “interested in the trust” in SDCL 21-
22-1(1) means a financial interest in the trust. Black’s Law Dictionary also
defines an “interested person” as a “person having a property right in or
claim against a thing, such as a trust or decedent’s estate.” (10" ed. 2014).
Given that every other statute in the Code uses “beneficiary” to mean one
with a financial interest in a trust and “interest in a trust” to mean a financial
interest, it is clear the Legislature did not suddenly intend for those words to

take on substantially different meanings when used in SDCL 21-22-1(1).
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This Court’s precedent also supports the notion that the term
“beneficiary” and the phrase “interested in the trust” relate to a financial
interest. In In re Reese Trust, 2009 S.D. 111, 11 12-13, 776 N.W.2d 832,
835-36, the Court was charged with determining whether a foundation was a
“beneficiary,” as that term is defined in SDCL 21-22-1(1), of a charitable
trust. The foundation had requested distributions from the trust and in fact
was awarded distributions by the circuit court. 1d. Because the foundation
received distributions from the trust, this Court determined the foundation
had an interest in the trust and was therefore a beneficiary. 1d.; see also
Montgomery v. Kelley, 174 N.W. 869, 869 (S.D. 1919) (using the phrase
“interested in the trust” to refer to a financial interest). Thus, this Court’s
precedent aligns with the notion that a person must have a financial interest
in a trust to be a beneficiary under SDCL 21-22-1(1).

In sum, a beneficiary under SDCL 21-22-1(1) is a person who has a
financial interest in the trust, whether it is a property right in the trust or a
claim against the trust. The Circuit Court agreed. The Schwans, however, try
to expand the definition of beneficiary to include anyone with any type of
interest in a trust, despite conceding that the Circuit Court’s interpretation
was consistent with the “traditional definition” of beneficiary. (See

Schwans’ Brief 24.)
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By expanding the term “beneficiary” to include persons without a
financial interest in the trust, the Schwans are expanding the term far beyond
what the Legislature intended. The Schwans’ expansive interpretation of the
term “beneficiary” engulfs the terms “fiduciary” and “trustor,” making such
terms superfluous in SDCL 21-22-9. To be sure, SDCL 21-22-9 allows
trustors, beneficiaries, and fiduciaries to seek court supervision. Fiduciaries,
as defined in SDCL 21-22-1(3), are trustees, custodians, trust advisors, trust
protectors, and trust committees. To the extent these roles exist for a given
trust, all are “interested in the trust” in a non-financial manner. And all
would be “beneficiaries” under the Schwans’ interpretation of the term. If
that were the case, it was unnecessary for the Legislature to include
“fiduciary” in SDCL 21-22-9 when it identified persons who can request
court supervision, because “fiduciaries” would already be included by the
term “beneficiary.” The same can be said with respect to the term “trustor.”
Thus, adopting the Schwans’ interpretation of the term “beneficiary” would
make the terms “fiduciary” and “trustor” entirely superfluous in SDCL 21-
22-9. This Court has explicitly stated: “We assume the Legislature did not
intend to include duplicative, surplus language in its enactments.” VanGorp
v. Sieff, 2001 S.D. 45, { 10, 624 N.W.2d 712, 715. When the Legislature

included beneficiaries, fiduciaries, and trustors in SDCL 21-22-9, it intended
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that those terms take on separate and distinct meanings from one another.
Schwans’ interpretation of the term “beneficiary” flatly contradicts this rule
of construction, and they have never even attempted to explain this
deficiency in their argument.

It is unclear how exactly the Schwans are defining the term
“beneficiary.” The Schwans do not provide any limitations in their definition
that would allow for a definitive determination as to whether someone is a
beneficiary. Apparently, the Schwans would have the circuit courts decide
on a case-by-case basis whether the “interest” urged by the party seeking
court supervision rises above some subjective, invisible line. Being able to
definitively determine all beneficiaries of a given trust is particularly
important. For example, SDCL 21-22-18 requires notice of all hearings to be
served upon all beneficiaries. Given the statutory notice requirements, the
necessity of the bright-line definition endorsed by the Circuit Court is
obvious. Under the Schwans’ interpretation of the term “beneficiary,” it
would be very difficult, if not impossible, to identify all of the beneficiaries
of a trust. And even assuming one could satisfactorily identify and locate all
“beneficiaries,” serving notice on all such persons would be time consuming
and costly. Such a system would simply be unfeasible and borders on the

absurd. C.f. Dakota Plains AG Center, LLC v. Smithy, 2009 S.D. 78, { 47,
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772 N.W.2d 170, 186 (“[I]n construing statutes together it is presumed that
the legislature did not intend an absurd or unreasonable result.”). Therefore,
the Schwans’ vague interpretation is unworkable, particularly when
considering the practical aspects of trust law.

The caselaw cited by the Schwans does little to help their cause. The
Schwans cite only two cases pertinent to the issue presently before the
Court: Lokey v. Texas Methodist Foundation, 479 S.W.2d 260 (Tex. 1972),
and In re Matter of Hill, 509 N.W.2d 168 (Minn. Ct. App. 1993). Neither
case advances the Schwans’ argument.

In Lokey v. Texas Methodist Foundation, 479 S.W.2d 260, the Texas
Supreme Court interpreted Article 7425b—24 of the Texas Trust Act (since
repealed)—which provided statutory standing to certain individuals to
request removal of a trustee—to determine whether Clarence Lokey had
standing to seek removal of a trustee. Article 7425b—24 read: “actions
hereunder may be brought by a trustee, beneficiary, or any person affected
by or having an active interest in the administration of the trust estate.” Id. at
265. That statute is different than SDCL 21-22-9 in that it authorizes

trustees, beneficiaries, and persons having an active interest in the
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administration of the trust to seek removal of a trustee.* SDCL 21-22-9, on
the other hand, authorizes trustors, beneficiaries, and fiduciaries to seek
court supervision. Because of this difference in language, the group of
persons who could seek removal of a trustee under Article 7425b-24 is
different than the group of persons recognized in SDCL 21-22-9. And in
Lokey, the Texas Supreme Court determined that Clarence Lokey, the settlor
of the trust who also decided how trust assets were distributed, had an
“active interest in the administration of the trust.” 479 S.W.2d at 265.
Nowhere in Lokey did the Texas Supreme Court find that Lokey was a
beneficiary of the trust, which is the issue here. Because SDCL 21-22-9 does
not include “persons having an active interest in the administration of the
trust” with those persons capable of seeking court supervision, Lokey is not
on point here.

Lokey is also factually distinguishable. There, the person whose
standing was being considered—Clarence Lokey—was the settlor of the
trust, had a financial interest in the trust resulting from his deposit of

$40,000 in the trust, and acted in a quasi-trustee role by deciding how trust

* Moreover, the language of Article 7425b-25 acknowledges an inherent difference
between a “beneficiary” and a “person who has an active interest in the administration of
the trust” by separately including each of those terms in the list of persons authorized to
seek removal of a trustee.
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funds were distributed. Lokey, 479 S.W.2d at 261. Indeed, Clarence Lokey
would have been able to seek court supervision under South Dakota law,
because he was the settlor. See SDCL 21-22-9. The Schwans, however, are
not the settlors of the Foundation, do not have a financial interest in the
Foundation, and do not determine how trust funds are distributed. In sum,
Lokey does not support the Schwans’ argument.

In re Matter of Hill is equally unhelpful to Schwans’ position. There,
a Minnesota Court of Appeals found that the petitioner, a former trustee and
descendant of the settlor, had standing to challenge a proposed amendment
to a charitable trust under Minn. Stat. Ch. 501B.16. In re Matter of Hill, 509
N.W.2d at 170-72. The Minnesota statute allows a trustee or “a person
interested in the trust” to petition a district court to review trust activities.
Minn. Stat. 8§ 501B.16. The court found the petitioner had standing because
there was no party protecting the beneficiaries of the charitable trust, as the
attorney general failed to notice an appearance and the beneficiaries were
unidentifiable. In re Matter of Hill, 509 N.W.2d at 172. The court
specifically stated: “When the attorney general does not appear to represent
the interest of trust beneficiaries, other courts have granted standing to

members of the public in order to protect the public interest.” 1d. In other
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words, the court granted petitioner standing only because there was no party
otherwise representing the beneficiaries’ interests.

In re Matter of Hill has no application here. First, the Beneficiaries of
the Foundation are not an unidentifiable public interest. The Beneficiaries
are named in the Trust Instrument and are specific, identifiable organizations
capable of representing themselves, including through seeking court
supervision under SDCL 21-22-9 if desired. And in fact, the Beneficiaries
are representing themselves here, through experienced counsel, by
unanimously opposing the Schwans’ Petition and court supervision. Second,
the Attorney General made an appearance here and is also opposed to court
supervision. Third, In re Matter of Hill is either no longer good law or is
limited to the very specific facts under which the court made its ruling. Since
In re Matter of Hill was decided, several Minnesota Courts of Appeal have
specifically held that a “person interested in the trust” must have a financial
interest in the trust. See In re Horton, 668 N.W.2d 208, 213 (Minn. Ct. App.
2003) (“We conclude that in the context of chapter 501B, an “interested
person” is more accurately defined as a person or entity with a specific
financial stake in or a specific claim against the trust.”); In re RIJ Revocable
Trust Agmt. Dated March 16, 2006, 27-Tr-Cv-12-186, 2014 WL 684698, at

*9 (Minn. Ct. App. Feb. 24, 2014) (“Because the trust unambiguously
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provides Elfi Janssen with the right to receive payment from the trust after
Robert Janssen's death, she is an “interested person[.]”) (unpublished); In re
Colene P. McDonough Living Trust, 19HA-Cv-08-2669, 2009 WL 2447481,
at *1 (Minn. Ct. App. Aug. 11, 2009) (“On the most fundamental level, an
interested party must have a property right in or claim against the estate.”)
(unpublished); In re Estate of Mealey, 695 N.W.2d 143 (Minn. Ct. App.
2005) (requiring a financial stake for one to be “interested”); In re Marital
Trust under Last Will and Testament of Wilfred Wolfson, C7-00-131, 2000
WL 978723, at *2 (Minn. Ct. App. July 18, 2000) (“In this context,
“interested”” means a person with a specific financial stake in or claim
against the trust.””) (unpublished). Thus, In re Matter of Hill is not helpful to
the Schwans’ position.

The Schwans have not identified any authority from any jurisdiction
where a court has found that a person without a financial interest in a trust is
a beneficiary of said trust. Moreover, the Schwans’ interpretation of the term
“beneficiary” is unworkable and renders other terms in SDCL 21-22-9
superfluous. Therefore, the Court should reject the Schwans’ interpretation
and affirm the Circuit Court’s decision, which held that the Schwans are not

beneficiaries under SDCL 21-22-1(1).
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B. Schwans Are Not Fiduciaries under SDCL 21-22-1

As a fallback argument, the Schwans try to squeeze into the definition
of “fiduciary.” (R-App. 74.) But the Schwans are not fiduciaries under
SDCL 21-22-1, either,

The term “fiduciary is defined as ““a trustee, custodian, trust advisor,
trust protector, or trust committee, as named in the governing instrument or
order of court, regardless of whether such person is acting in a fiduciary or
nonfiduciary capacity.” SDCL 21-22-1(3). The Schwans do not contend they
are trustees, custodians, trust advisors, or trust protectors. The dispute rests,
therefore, on whether the Schwans are a “trust committee.”

The Schwans are not a trust committee. They are merely two
members of a seven-member trust committee, the TSC. Under the Trust
Instrument, individual committee members take no action aside from voting.
(App. 50-53.) The TSC is the entity that takes substantive action, not
individual committee members. (Id.) Because the Schwans are acting only as
individual trust committee members and not on behalf of the TSC, they are
not a trust committee. (See Judge Salter’s Opinion at App. 14 (“It seems
self-evident that the Legislature could easily have drafted subdivision (3) to
allow individual trust committee members to be considered fiduciaries, but it

did not.”).)
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Furthermore, the actual trust committee involved in this litigation—
the TSC—is opposed to the Schwans’ Petition and opposed to court
supervision. The Trust Instrument and common rules of governance require
an affirmative vote of the majority of TSC members for the TSC to take
action. (1d.) An overwhelming majority of the TSC members—five of
seven—are opposed to the Schwans’ Petition and opposed to court
supervision. (App. 129.) In other words, the Schwans did not bring the
Petition on behalf of the TSC, and in fact, the TSC is actively opposed to the
Petition. Thus, the only “trust committee” capable of seeking court
supervision is actually against court supervision. It would be quite strange if
a minority of the TSC could force the Foundation into court supervision
when the Trust Instrument empowers the TSC to act only through majority
vote and the majority opposes court supervision.

The Schwans recognize that a straightforward approach to this issue
defeats their position; so they inject irrelevant conspiracies proclaiming
conflicts and irrelevant caselaw into their analysis to obfuscate the issue.’

Essentially, the Schwans argue Boheim, Burgdorf, and Raabe should be

® The Schwans’ reference to the Tiede Decision is pointless. (See Schwans’ Brief 27.)
That case involved a different trust with different trustees. Also, that case has no
preclusive effect here, because that case settled while on appeal. See, e.g., 18A Wright &
Miller, Federal Practice & Procedure § 4443 (litigation resolved by settlement prior to
appeal does not act as res judicata in subsequent litigation unless consent judgment is
entered as part of settlement).
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unable to serve simultaneously as Trustees and as members of the TSC, and
thus their votes should not count. This argument, however, ignores how
Marvin Schwan set up the Foundation and ignores this Court’s precedent.’
Marvin set up the Foundation so that the TSC’s only duty is to
oversee the trustees; the TSC elects trustees, removes trustees, and can
request trustees account to it. (App. 50-53.) Because the TSC’s only duty is
to oversee the trustees, accepting the Schwans’ conflict argument—that TSC
members who are also trustees should not be able to vote on matters related
to trustee oversight—would effectively result in trustees being unable to
serve on the TSC, because every TSC vote relates to the oversight of the
trustees. Such an interpretation directly conflicts with how Marvin set up the
Foundation. The Trust Instrument states: “The [TSC] may designate one or
more of its own members as Trustee.” (App. 51.) Thus, Marvin explicitly
approved of persons serving as both a trustee and a member of the TSC.
Moreover, Marvin named himself, Alfred Schwan, and Burgdorf as the sole
trustees and at the same time named himself, Alfred, Burgdorf, and Owen
Roberts as the members of the TSC. (App. 43, 51.) Accepting the Schwans’

conflict argument would mean that Marvin intended Owen Roberts to have

® This argument also ignores the fact that the Schwans previously waived and released
any claim that a trustee cannot also serve as a member of the TSC, barring them from
making such a claim now. (CR. 478-87.)
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the unilateral power to remove Marvin, Alfred, and Burgdorf as trustees.
Surely that was not Marvin’s intent. See In re Schwan 1996 Great, Great
Grandchildren’s Trust, 2006 S.D 9, q 12, 709 N.W.2d at 852 (“The duty of
the court is to carry out the wishes of the trust creator.”). Because Marvin
originally set up the Foundation with overlap between trustees and the TSC,
the Schwans’ complaint related thereto falls on deaf ears. See In re Betty A.
Luhrs Trust, 443 N.W.2d 646 (S.D. 1989) (holding that courts should defer
to settlor’s wishes when analyzing potential conflicts of interest).

Even accepting the Schwans’ untenable conflict argument does not
aid the Schwans. Eliminating Boheim, Burgdorf, and Raabe from
consideration does not make the Schwans a majority of the TSC. To
constitute a majority of the TSC, the Schwans would need a supportive vote
from either Ewert or Tweit. But Ewert and Tweit are openly opposed to the
Petition and court supervision. (CR. 203-12.) Thus, the Schwans still do not
have a majority of the TSC to act, making their conflict argument ultimately
unsuccessful, even if it was correct in theory.

The Schwans also argue that individual TSC members can request an
accounting, because the Trust Instrument does not explicitly use the term
“majority” when stating the “Trustees shall account to the Committee upon

the Committee’s request.” (App. 53.) The language is clear; an accounting is
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necessary when “the Committee” requests it. “The Committee” has made no
such request here and, in fact, is opposed to such a request. If Marvin
Schwan intended for individual TSC members to have the ability to request
an accounting, the Trust Instrument would read: “Trustees shall account to
the Committee upon the request of a Committee member.” But it does not.

Lastly, the Schwans contend the Circuit Court should have used its
equitable powers and declared them a trust committee under SDCL 21-22-
1(3). The equities of this case, however, do not support such an action. All
concerned parties are opposed to the Petition and opposed to court
supervision. The Trustees are unanimously opposed. The Beneficiaries are
unanimously opposed. The TSC is opposed. The Attorney General is
opposed. Even the two “independent” members of the TSC are both
opposed. The Circuit Court, for good reason, declined to use its equitable
power to declare that the Schwans are a trust committee in contravention of
SDCL 21-22-1(3).

In sum, a straightforward reading of SDCL 21-22-1(3) illustrates the
Schwans are not “fiduciaries.” Because the Schwans are not fiduciaries or
beneficiaries, they do not have standing to seek court supervision under

SDCL 21-22-9 and the Circuit Court’s decision should be affirmed.
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Il.  Good Cause Exists to Not Assume Court Supervision

There are alternative grounds for upholding the Circuit Court’s ruling.
Purdy v. Fleming, 2002 S.D. 156, 1 11, 655 N.W.2d 424, 429 (“Summary
judgment will be affirmed if there exists any basis which would support the
trial court’s ruling.”). In particular, SDCL 21-22-9 provides in part: “Upon
the hearing on the petition, the court shall enter an order assuming
supervision unless good cause to the contrary is shown.” (emphasis added).
Court supervision was unwarranted here because such “good cause to the
contrary” exists. The Circuit Court could have and should have simply
dismissed the Petition based on the Joint Petition filed by the Trustees,
Beneficiaries, and Attorney General.

This is a very unique case. In any other trust case, some or all of the
beneficiaries and/or trustees would be at odds on some issue. Here, in
contrast, all of the Trustees, all of the Beneficiaries, the Attorney General,
and a clear majority of TSC members oppose the Schwans’ Petition and
court supervision. Only the Schwans want to fight on. This means that the
individuals who actually administer the Foundation do not believe court
supervision is appropriate or necessary; the entities who receive financial
benefits from the Foundation do not believe court supervision is appropriate

or necessary; the Attorney General does not believe court supervision is
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appropriate or necessary; and the committee from which the Schwans
purportedly draw their “standing” does not believe court supervision is
appropriate or necessary. There is no legal authority—in South Dakota or
elsewhere—that permits court supervision under such circumstances. And
more importantly, there is no reason to force the Foundation into court
supervision against the wishes of all parties who have a legitimate interest in
the Foundation.

Perhaps a different situation would exist if the Foundation had
unidentifiable beneficiaries who were unable to protect their interests and if
the Attorney General had refused to make an appearance in this matter. See
In re Matter of Hill, 509 N.W.2d 168 (Minn. Ct. App. 1993). But those facts
are not present here. The Beneficiaries are capable of protecting their
interests and have done so. They retained experienced counsel and are
actively opposing court supervision. The Attorney General has made an
appearance, has been highly involved, and is also opposed to court
supervision. Indeed, the Beneficiaries and the Attorney General entered into
a settlement agreement with the Trustees that resolves all issues to the
satisfaction of the Beneficiaries and the Attorney General. (R-App. 1-20.)
This settlement agreement supported Respondents’ Joint Petition for

dismissal of the Schwans’ Petition. (Id.)
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Notably, the settlement agreement obligates the Trustees to amend the
Trust Instrument to prohibit any person from serving as both a trustee and a
member of the TSC. (R-App. 18-20.) The Trustees do not believe overlap
between the two roles creates a conflict—given that Marvin Schwan set the
Foundation up with three of the four TSC members also being trustees—»but
the Trustees agreed to make that concession because the Beneficiaries
favored it. The Schwans’ Petition and briefing complain of this supposed
“conflict,” so the settlement agreement is something the Schwans seemingly
would applaud. But that was not the case. The Schwans wanted more. The
Schwans’ counsel told the Circuit Court they would be satisfied and “move
on” only if trustees Raabe, Boheim and Burgdorf are not allowed to vote on
who will succeed them on the TSC:

| mean, we're prepared to move on as well if there's a proper

committee, Your Honor. We don't believe there's a proper

committee, and that these people shouldn't vote on their

replacements.
(R-App. 95 (emphasis added).) Of course, the Schwans’ proposal would
create a 2-2 tie between remaining TSC members Ewert and Tweit and the
two Schwans, allowing the Schwans to potentially gain control of the TSC
and thereby the identity of the Foundation’s trustees. That is the real reason

the Schwans have invested so much effort in arguing that a “conflict”

prevents any trustee from also serving on the TSC. That the Schwans would
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rather continue litigating in the face of unanimous dissent from the
Beneficiaries and Attorney General reveals all. It is apparent that the
Schwans’ real focus is not investment losses, but a desire to gain control of
the TSC and, thereby, the Foundation.

That is not what the Beneficiaries want, however. In the settlement
agreement, the Beneficiaries made the conscious decision to ratify the
Trustees’ conduct and release any potential claim, as is the Beneficiaries’
right under SDCL 55-4-31,” and the Trustees agreed to effect a separation
between the trustees and TSC membership. In light of this agreement, the
Beneficiaries oppose court supervision and the Schwans’ Petition. The
Attorney General agrees. Nonetheless, the Circuit Court held that the
settlement agreement did not warrant dismissal of the Schwans’ Petition
because the Circuit Court could still grant relief beyond what was agreed to

in the settlement agreement. (App. 6-8.) Respectfully, this misses the point.

" SDCL 55-4-31 provides:

A trustee is not liable to a beneficiary . . . for breach of trust
from any or all of the duties, restrictions, and liabilities which
would otherwise be imposed on the trustee . . . if the beneficiary
consented to the conduct constituting the breach, released the
trustee from liability for the breach, or ratified the transaction
constituting the breach. . . . Any such beneficiary may release
the trustee from liability to such beneficiary for past violations
of any of the provisions of this chapter. No consideration is
required for the consent, release, or ratification to be valid.
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The thrust of Respondents’ argument was that a resolution acceptable to the
core constituencies of a trust should always trump the desire of some other
outside party to see litigation continue for its own sake. If the Schwans were
truly acting in the Beneficiaries’ best interest, they would accede to the
Beneficiaries’ desire to stop spending Foundation resources on this
litigation.

In sum, there is no reason to allow the Schwans to force court
supervision of the Foundation when the parties for whose benefit the trust
exists stand hand-in-hand with the Trustees in opposing court supervision
and continued litigation. Under those circumstances, court supervision is
unwarranted because good cause to the contrary exists as a matter of law.
See SDCL 21-22-9. The Circuit Court should have dismissed the Petition on
this basis.

CONCLUSION

The Circuit Court properly concluded that the Schwans are neither
beneficiaries nor fiduciaries as those terms are used in SDCL 21-22-9 and
that, as such, they do not have standing to seek court supervision.
Additionally, court supervision was properly denied because there exists
good cause to the contrary as that phrase is used in SDCL 21-22-9, namely

that the Trustees, the Beneficiaries, the TSC, and the Attorney General all
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are opposed to court supervision and that there is nothing to be gained
through court supervision. Therefore, Respondents respectfully request the

Circuit Court’s decision be affirmed.

Dated this 14" day of December, 2015.
DAVENPORT, EVANS, HURWITZ &
SMITH, L.L.P.

/s/ Reece Almond

Vince M. Roche

Reece Almond

206 West 14™ Street

PO Box 1030

Sioux Falls, SD 57101-1030

Telephone: (605) 336-2880

Facsimile: (605) 335-3639
Attorneys for

Respondents/Appellees Trustees
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CERTIFICATE OF COMPLIANCE

The undersigned hereby certifies that the foregoing Brief complies
with the type volume limitations set forth in SDCL 15-26A-66. Based on the
information provided by Microsoft Word 2010, this Brief contains 7,346
words, excluding the table of contents, table of authorities, jurisdictional
statement, statement of legal issues, any addendum materials, and any
certificate of counsel. This Brief is typeset Times New Roman (12 point)
and was prepared using Microsoft Word 2010.

Dated this 14" day of December, 2015.

DAVENPORT, EVANS, HURWITZ &
SMITH, L.L.P.

/s/ Reece Almond

Vince M. Roche

Reece Almond

206 West 14" Street

PO Box 1030

Sioux Falls, SD 57101-1030

Telephone: (605) 336-2880

Facsimile: (605) 335-3639
Attorneys for

Respondents/Appellees Trustees
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APPENDIX

1. Petition for Dismissal of June 2014 Petition, Termination of Court Supervision,
and Other Relief. R-App.1-42.

2. 2/23/2015 Motions Hearing Transcript in its Entirety. R-App. 43 - 118.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
188
COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUIT
Ao sk ok K koo %k sk ok ok sk sk ok ok ok sk sk ok ks ok ok sk ok o sk sk sk sk sk sk sk ok ok sk ok sk sk sk ok ok sk ok ok ok ok ok
*
* TRU 14-21
*
In the Matter of the MARVIN M. * PETITION FOR
SCHWAN CHARITABLE *  DISMISSAL OF JUNE 2014 PETITION,
FOUNDATION. * TERMINATION OF COURT
*

SUPERVISION, AND OTHER RELIEF
ok ok ok ok ok %k ok sk ok sk sk sk sk sk ok sk sk ok sk ok skodk sk sk ok ok ok sk sk ook ok sk % sk ok ok ok ok ok sk sk ok ke ok ok ok ok sk ok ok Xk

Come now your Petitioners, Lawrence Burgdorf, Keith Boheim, Kent Raabe, Gary
Stimac, Lyle Fahning (collectively, “Trustees™”), WELS Kingdom Workers, Evangelical
Lutheran Synod, Wisconsin Lutheran College, Bethany Lutheran College, The Lutheran
Church—Missouri Synod, International Lutheran Laymen’s League, Wisconsin Evangelical
Lutheran Synod (collectively, “Beneficiaries”), and the Honorable Marty Jackley, South Dakota
Attorney General (collectively, the Trustees, Beneficiaries and Atforney General are referred to
as the “Petitioners”), and respectfully state to the Court as follows:

L. The Petitioners include all of the Trustees and Beneficiaries of the above-entitled
Charitable Foundation (the “Foundation™). The Foundation was established pursuant to a certain
trust agreement dated November 20, 1992 (the “Trust Instrument”) executed by and between
Marvin M. Schwan, as the settlor, and Marvin M. Schwan, Alfred Paul G. Schwan, and
Lawrence A. Burgdorf, as the trustees. A copy of the Trust Instrument is on file herein. The
current Trustees of the Foundation are Lawrence Burgdorf, Keith Boheim, Kent Raabe, Gary
Stimac and Lyle Fahning.

2. On June 4, 2014, Mark Schwan (“Mark™) and Paul Schwan (“Paul”) filed in this

Court their Petition for Court Supervision and Enforcement of Charitable Trust and For Court

R-App. 001
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Instructions, which is on file herein (the “June 2014 Petition”). Mark and Paul purported to
bring the June 2014 Petition as two individual members of the Foundation’s Trustee Succession
Committee (“TSC”). Trustees previously moved to dismiss the June 2014 Petition on multiple
grounds and that motion to dismiss remains pending.

3. In the June 2014 Petition, Mark and Paul requested that this Court grant certain
relief primarily related to Mark and Paul’s complaint that some of the existing Trustees of the
Foundation were also members of the Foundation’s Trustee Succession Committee, which is
allowed by the Foundation’s Trust Instrument. Nonetheless, the relief requested herein, if
granted, will render this concern moot. Therefore, Petitioners respectfully request that this Court
dismiss with prejudice the June 2014 Petition.

4, Petitioners have entered into a Settlement Agreement attached hereto as Exhibit 1
which will achieve a separation of identity between the TSC and the Foundation’s trustees. The
obligations imposed on the Trustees in the Settlement Agreement are contingent on dismissal of
the June 2014 Petition.

5. Petitioners are of the opinion that continued litigation over the June 2014 Petition
would be contrary to the best interests of the Beneficiaries and would needlessly waste additional
assets.

6. Pursuant to the Trust Instrument, the Beneficiaries of the Foundation are as
follows: Wisconsin Evangelical Lutheran Synod; Evangelical Lutheran Synod; WELS Kingdom
Workers; International Lutheran Laymen’s League; Bethany Lutheran College; The Lutheran
Church—Missouri Synod; and Wisconsin Lutheran College. Each of the Beneficiaries of the

Foundation and the Honorable Marty Jackley, South Dakota Attorney General, is a Petitioner
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herein. By signing below, each of the Beneficiaries and the Attorney General consent to this
Petition. Therefore, notice of this Petition may be dispensed with pursuant to SDCL § 21-22-21,

7. In the opinion of Petitioners, the interests of the Beneficiaries will be better served
if the Court file in connection with this proceeding continues to be sealed by the Clerk of Court
pursuant to SDCL § 21-22-28. Accordingly, Petitioners respectfully request, upon the filing of
this Petition (including all exhibits attached hereto), as well as upon the filing of all other court
papers or documents in connection with this proceeding and upon the issuance of all Court
Orders thereon, that the file containing the same continue to be sealed pursuant to SDCL § 21-
22-28.

8. In the opinion of Petitioners, after this Court has entered its Order on this Petition,
Court supervision of the Foundation will be unnecessary and impractical and it would involve
unnecessary burden and expense to the Foundation. Accordingly, Petitioners respectfully
request that following the Court’s action on the other relief requested herein, the Court order that
any type of supervision of the Foundation is terminated pursuant to SDCL § 21-22-7.

WHEREFORE, Petitioners pray that the Clerk of Court continue to seal the file upon the
filing of this Petition, that a hearing be scheduled on this Petition, and, upon such hearing, that
the Court enter its Order:

) Ratifying and confirming the continued sealing of the Court file in connection
with this proceeding pursuant to SDCL § 21-22-28;

(2)  Dismissing with prejudice the June 2014 Petition;

(3)  Terminating Court Supervision of the Foundation; and

(4)  Granting such other and further relief which to the Court may seem just and

proper.

R-App. 003



TRU 14-21

Dated this /7ﬂdayof Fpé{wy , 20135,

[signatures on following pages]

R-App. 004



TRU 14-21

LAWRENCE A. BURGDORF

STATE OF MISSOURI )
_— . SS
COUNTY OF 31 LChales )

LAWRENCE A. BURGDOREF, being first duly sworn, deposes and says that he is onc of
the Petitioners named in the foregeing Petition; that he has read the above Petition, including the
exhibits attached thereto, and knows the contents thereof, and that the same is true of his own

knowledge, except as to those matters therein stated upon information and belief, and as to those

matters he believes it to be true.

. ,,,« ANy / r
Lawrence A. Burgdorf

Subscribed and sworn to before me this__ ™ day of Jrbriiguy 2015,

A_(/\' e C,MS’?' Cr£<j{(d}\4&/ gy
Notary Public, Missowri
My Commission expires: / - & A O/F

(SEAL)

DEBGRAM A. ANDERSON
Notary Pubc - Nutegx Seal
of Misso
Commissloned for St. Gharles Counly

My Gormmigsion : January 08, 2019
Commission Nurnber: 14392898
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KEITH BOHEIM

STATE OF MISSOURI )
‘ : 88
COUNTY OF &%.Chay\es)

KEITH BOHEIM, being first duly sworn, deposes and says that he is one of the
Petitioners named in the foregoing Petition; that he has read the above Petition, including the
exhibits attached thereto, and knows the contents thereof, and that the same is true of his own
knowledge, execpt as to those matters therein stated upon information and belief, and as to those
matters he believes it to be true.

Keith Boheim

Subscribed and sworn to before me this __{ | Hh day of =i2[ Maﬂ% ,2015.

Notary Public, Missouri
My Commission expires: /- 5 o 9

(SEAL)

DEBORAH A, ANDERSON
Notary Pubiio » Seal

of Misso
MCOé'nmissWMswtmhs A
yc?)mmlssfmw + 4400 ,
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KENT RAABE

STATE OF WISCONSIN

)
, 1SS
COUNTY OF Wauketinay

KENT RAABE, being first duly sworn, deposes and says that he is one of the Petitioners
named in the foregoing Petition; that he has read the above Petition, including the exhibits
attached thereto, and knows the contents thereof, and that the same is true of his own knowledge,

except as to those matters therein stated upon information and belief, and as to those matters he

L s

Kent Raabe

believes it to be true.

A
Subscribed and sworn to before me this 0 q day of F eb 20 15_

Ml =

Notary Public, Wisconsin
My Commission

expires: tfmegf 26,20/

(SEAL)
AL} KHAN

Notary Public
State of Wisconsin
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GARY STIMAC

STATE OF COLORADO )
. SS
COUNTY OF )

GARY STIMAC, being first duly sworn, deposes and says that he is one of the
Petitioners named in the foregoing Petition; that he has read the above Petition, including the
exhibits attached thereto, and knows the contents thereof, and that the same is true of his own
knowledge, except as to those matters therein stated upon information and belief, and as to those

matters he believes it to be true.

Gary Stimac

Subscribed and sworn to before me this day of , 2015.

Notary Public, Colorado
My Commission expires;

(SEAL)
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LYLE FAHNING

STATE OF MINNESOTA )
: SS
COUNTY OF )

LYLE FAHNING, being first duly sworn, deposes and says that he is one of the
Petitioners named in the foregoing Petition; that he has read the above Petition, including the
exhibits attached thereto, and knows the contents thereof, and that the same is true of his own
knowledge, except as to those matters therein stated upon information and belief, and as to those

matters he believes it to be true.

Subscribed and sworn to before me this

Notary Public, Minnesota
My Commission expires:

(SEAL)
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WISCONSIN EVANGELICAL
LUTHERAN SYNOD

By: L\LOJ\K%;Q\;M .
Name:__ ) ark, %Jﬁ oz
Its: @ﬁs\ Aevt

STATE OF WISCONSIN )
S8

COUNTY OF \oaokos hes )

_ W\ rle Schrgeder; being first duly sworn, deposes and says that he/she is the _

____,@,(;Efaf dent  of Wisconsin Evangelical Lutheran Synod; that he/she has read

the above Petition, including the exhibits attached thereto, and knows the contents thereof, and
that the same is true of his/her own knowledge, except as to those matters therein stated upon

information and belief, and as to those matters hefshe believes it to be true.

TG

gl Odiper——_

Subscribed and sworn to before me this & day of Februdcy , 200

E—H}f?é@?zﬁﬂ«-w d/ : )&éééy

Notary Public{Wisconsin _
My Commission expires: 7 ~cdd— A {8

* (SEAL)

1
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EVANGELICAL LUTHERAN SYNOD

by S A, Mol

Name 1) UZSH:\} A. MGL.‘DLS 7D
Its: —P/),u» Vﬂ 2,

STATE OF MINNESOTA )
: S8
COUNTY OF Blue &orth)

Nehn )4 Mo ZC{S?LELQ/ _, being first duly sworn, deposes and says that he/she is the _

,P restelent __of Evangelical Lutheran Synod; that he/she has read the above

Petition, including the exhibits attached thereto, and knows the contents thereof, and that the
same is true of his/her own knowledge, except as to those matters therein stated upon

information and belief, and as to those matters he/she believes it to be true.

TLAA FERKENHTAD. " (C /@\a < Mjcé/&q?é /

Subscribed and sworn to before me this _ /{ _day of _Fehr u.cu-j , 2015.

tary N A
Btate of I\MnneEe»ouar . Notary Public, Minnesota
e v . . . .
My Ty 39, 2020 My Commission expires: 3| Sanuacy 2020
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WELS KINGDOM WORKERS

By: 2’/@‘/9, .\\

Name: witiigm L. MEIER
Its: Exgeo4VE D IRESTOR

STATE OF WISCONSIN )
1SS
COUNTY OF _Milwiavyrg )

Wittiam L, E(ER |, being first duly sworn, deposes and says that he/she is the _

EXecvr e DREcpr  of WELS Kingdom Workers; that he/she has read the ‘above

Petition, including the exhibits attached thereto, and knows the contents thereof, and .that‘the '
same is true of histher own knowledge, except as to those matters therein stated upon

information and belief, and as to those matters he/she believes it to be true.

n Fh .,
Subscribed and swormn to before me this ___/_g_______ day of £/5 0[4//? 2015.
"—;?_;,...r_v? o , _»’"“_) v .

Nofary Public, Wisconsin ,
My Commission expires: ‘7 - / — 22/

(SEAL)
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INTERNATIONAL LUTHERAN
LAYMEN’S LEAGUE

e R

Name; K\WLT D —ZDL}’(.UH(,’?LZ
Its: EXECUTIVE e e

STATE OF MISSOURI )
:SS
COUNTY OF 5+ ouis )

K urt S RBuchbhele , being first duly sworn, deposes and says that he/she is the _

Execuotive Dicectov  of International Lutheran Laymen’s League; that he/she has read

the above Petition, including the exhibits attached thereto, and knows the contents thereof, and
that the same is: true- of his/her own knowledge, except as to those matters therein stated upon
information and belief; and as to those matters he/she believes it to be true.

N

Subscribed and sworn to before me this i [~ dayof behevar VI 20185.

‘7»)’\ /X@(,Q{L\,Q/LV\A I )”/n,u"“-'—*
Notary Public, Missouri
My Commission expires:_ il ,{ q 2019

(SEAL)

M. JACQUELINE AMMONS
Notary Public-Notary Seal

State of Missouri, St Louis County
Commission # 14437033
My Commission Expires Jul 9, 2018
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BETHANY LUTHERAN COLLEGE

o,

B ¥y s A Rt e

Name: Dan R. Bruss, Ph,D,

Its! President

STATE OF MINNESOTA )
¢SS
COUNTY OF _Blue Earth )

Dan R, Bruss , being first duly sworn, deposes and says that he/she is the |

President of Bethany Lutheran College; that he/she has read the above

Petition, including the exhibits attached thereto, and knows the contents thereof, and that the
same is true of his/her own knowledge, except as to those matters therein stated upon

information and belief, and as to those matters he/she believes it to be frue.

.

- N
T TSD?/?L [

Subscribed and sworn to before me this ___12th day of February 2015,

'\{,)

S I VA 4 g AA
Notdy Public, Minnesota

My Commission expires:__01-31-2020

(SEAL)

...... Notary Public-Minnesota

sy My Commission Explres Jan 31, 2020
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THE LUTHERAN CHURCH—MISSOURI
SYNOD

7
/

By: }/ ‘z/ >
Name: gﬂ/é/[/.gu,é‘z \
Its: d«cwa M/u,/u'\ . ;;/%24,

STATE OF MISSOURI )
SS

COUNTY OF St*\ouwisC by )

Ronald P. Schu\rz , being first duly sworn, deposes and says that he/she is the _

Qnate® Adwministvakive Ffierof The Lutheran Church—Missouri Synod; that he/she has read

the above Petition, including the exhibits attached thereto, and knows the contents thereof, and
that the same is true of his/her own knowledge, except as to those matters therein stated upon

information and belief, and as to those matters he/she believes it to be true.

R0, A \O\Wend

Subscribed and sworn to before me this |\ day of Fe bv-ukcwq) , 2015.

\\\\\\mmm,,,, » Notary Public, Missouri
\\‘\Q’N)A S. Wy 6"/”’ My Commission expires: OCrober Y, 2017

N Q)Q:.Q\'\E\\'ssm'/[,'-../k

(SEAL)
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WISCONSIN LUTHERAN COLLEGE

o M 4 Grln—

Name Daniel W. Jolmqnn

Its;_ President

STATE OF WISCONSIN)
1SS
COUNTY OF Milwaukee)

Daniel W, Johnson, being first duly sworn, deposes and says that he/she is the President
of Wisconsin Lutheran College; that he/she has read the above Petition, including the exhibits
attached thereto, and knows the contents thereof, and that the same is true of his/her own

knowledge, except as to those matters therein stated upon information and belief, and as to those

JOJM/A/%/{W\

Subscribed and sworn to before me this _| \re day of ?4_\0 Tebruans 2015,

bﬁmm*

Notary Public, Wisconsin
My Commission expires:_© 3'1 (Ad ‘ 2olb

matters he/she believes it to be true.

(SEAL)
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SOUTH DAKOTA ATTORNEY
GENERAL

.‘> - oo g 8 ~
’\i 1\ [ / / / [ ‘.‘.
s s o P
%f ey/P. Hallem
Ass ant Attorney General

STATE OF SOUTH DAKOTA )
COUNTY OF HUGHES ) >

Jeffrey P. Hallem, first duly sworn, deposes and says that he is a duly appointed Assistant
Attorney General of the State South Dakota; that he is authorized to sign the Petition, and that he
has read the above Petition, including the exhibits attached thereto, and knows the contents

thereof, and that the same is true of his own knowledge, except as to those matters therein stated

upon information and belief, and as to those matters he believes it to be true.

' h
Subscribed and sworn to before me this /I* day of February, 2015.

...............

;-"';ga;.a';\aa:aaane o O e

NOTARY PUBLIC otary Public, South Dakota
X ; SOUTH DAKOTA \G~/ §

,,,,, y Commission expires:_ &2/ /]

_—meyerV

(SEAL)
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SETTLEMENT AGREEMENT

Lawrence Burgdorf (“Burgdorf”), Keith Boheim (“Boheim”), Lyle Fahning (“Fahning”),
Kent Raabe (“Raabe”) and Gary Stimac (“Stimac”) (collectively, “Trustees”), in their capacities
as trustees of the Marvin M. Schwan Charitable Foundation (“Foundation™), Wisconsin
Evangelical Lutheran Synod; The Lutheran Church—Missouri Synod; Wisconsin Lutheran
College Conference, Inc.; Evangelical Lutheran Synod; Bethany Lutheran College, Inc.;
International Lutheran Laymen’s League; and Wisconsin Evangelical Lutheran Synod Kingdom
Workers, Inc. (collectively, “Beneficiaries™), and the Attorney General of the State of South
Dakota (“Attorney General”) (collectively, the Trustees, Beneficiaries and Attorney General are
referred to as the “Parties”) hereby agree as follows this__ day of February, 2015:

RECITALS

WHEREAS, Burgdorf, Boheim and Raabe currently serve as trustees of the Foundation
and members of the Foundation’s Trustee Succession Committee (“T'SC”);

WHEREAS, Mark Schwan and Paul Schwan (collectively, “Schwans”) filed a Petition
for Court Supervision and Enforcement of Charitable Trust and for Court Instructions (“Schwan
Petition”) in the Second Judicial Circuit, Minnehaha County, Case No. Tr. 14-21 (the
“Litigation™);

WHEREAS, since the Schwan Petition was filed, the Trustees have provided information
and documents to the Beneficiaries and the Attorney General and the Parties have had multiple
meetings and communications; and

WHEREAS, the Parties have determined that it is in the best interest of the Foundation
for the Litigation to be terminated on the following terms;

NOW, THEREFORE, THE PARTIES HEREBY AGREE AS FOLLOWS

1. This Agreement is contingent upon the dismissal with prejudice of the Schwan
Petition and will take effect forty (40) days following Notice of Entry of an order and judgment
of the Circuit Court dismissing the Schwan Petition with prejudice (the “Effective Date™). If a
notice of appeal of said order and judgment is filed within the thirty (30) day time period allowed
under South Dakota law, the Trustees” obligations described herein shall only become effective
upon an order of the South Dakota Supreme Court affirming the Circuit Court’s order and
judgment dismissing the Schwan Petition with prejudice, in which case the Effective Date shall
be seven (7) days after the date of the Supreme Court’s order. No action shall be required of the
Trustees prior to the Effective Date.

2. Burgdorf will resign as a trustee of the Foundation within 30 days of the Effective
Date.

EXHIBIT




3. Boheim will resign as a trustee of the Foundation within 30 days of the conclusion
of the Foundation’s recapitalization efforts with respect to its investment in the Costa Rica resort
property or within 30 days of the Effective Date, whichever occurs later.

4. Raabe will resign as a trustee of the Foundation on or before December 31, 2015.

5. After the Effective Date, the Beneficiaries will jointly propose four names to the TSC
as nominees for new TSC members. Beneficiaries will submit the four names as soon as possible
after the Effective Date, but in all events within 180 days of the Effective Date. It is understood and
agreed that other members of the TSC may also submit nominations for new TSC members along
with the names submitted by the Beneficiaries. Within 90 days of receiving the nominations from
the Beneficiaries, Burgdorf, Boheim and Raabe will present those nominations to the TSC for a vote
along with any other nominations received from other TSC members.

6. Burgdorf and Boheim will resign their positions on the TSC after new members
are elected from the pool of nominees described in Paragraph 5, but only after the occurrence of
the Effective Date. Burgdorf and Boheim are entitled to vote as TSC members on the new TSC
members chosen from the pool of nominees described in Paragraph 5.

7. Boheim may continue as Executive Director of the Foundation even after he is no
longer serving as a trustee or on the TSC.

8. The Trustees agree to provide the TSC with at least the same amount of
information regarding the Foundation's activities as was provided in 2013 and agree to respond
to reasonable requests for information from a majority of the TSC, Nothing in this Agreement
gives any individual TSC member the right to challenge the amount, type or quality of
information provided by the trustees to the TSC in any future year.

9. The Trustees agree to provide the Beneficiaries with information and materials
regarding the Foundation's activities as may reasonably be requested from time to time jointly by
two or more Beneficiaries.

10.  Nothing in this Agreement shall prevent the TSC at any time from electing new
trustees or TSC members according to the procedures in the Trust Instrument. Nothing in this
Agreement shall require the TSC to solicit nominations for TSC members from the Beneficiaries
in the future, nor shall anything in this document prohibit the TSC from doing so at its option.
The Parties agree the replacement and selection of future TSC members shall be performed
according to the Trust instrument.

11, Within 30 days of the Effective Date, the Parties shall each execute the Fourth
Amendment to the Trust Instrument attached hereto as Exhibit 1. The Parties further agree to
confer in good faith prior to execution regarding the appropriate date to be inserted in Section 1
of the Amendment. Except for this Fourth Amendment, nothing in this Agreement is intended to
alter, modify or affect the existing terms of the Trust Instrument.

12. The Beneficiaries and Attorney General hereby release the Trustees, their
employees and agents from any and all claims and causes of action of whatever nature up
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through and including the Effective Date. This release shall be effective as of the Effective Date
and shall only be effective if there is an Effective Date.

13.  This Agreement is entered into solely in the interests of compromise and is not an
admission of wrongdoing on the part of the Trustees. Nor is this Agreement an admission by the
Trustees that service by trustees as members of the TSC is improper or contrary to the Trust
Instrument. In the event the Effective Date never occurs, this Agreement is not admissible for
any purpose in any proceeding; in particular, this Agreement is not admissible to suppott a
showing that the Trust Instrument should be modified to provide that a trustee should not
simultaneously serve on the TSC.

14.  There are no third-party beneficiaries of this Agreement and its terms are not
enforceable by any non-party to this Agreement.

15. A facsimile or PDF signature on this Agreement shall constitute an original and
this Agreement may be executed in multiple counterparts, the collection of which shall constitute
an original, complete Agreement.

[Signatures to Follow]
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SIGNATURE PAGE. OF SETTLEMENT AGREEMENT

Lawrence Burgdorf

Keith Boheim

Lyle Fahning

L L

Kgnt Raabe

Gary Stimac

TRUSTEES
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SIGNATURE PAGE OF SETTLEMENT AGREEMENT

Lawrence Burgdorf

Keith Boheim

F‘?(/ ﬂ

| g

Lyle Fajining

Kent Raabe

Gary Stimac

TRUSTEES

R-App. 022




SIGNATURE PAGE OF SETTLEMENT AGREEMENT

s
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L S
e § e

m 2.” Q",_.-ﬁ/“ ,
Lawrence Burgdorf

Keith Boheim

Lyle Fahning

Kent Raabe

Gary Stimac

TRUSTEES
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SIGNATURE PAGE OF SEYTLEMENT AGREEMENT

Lawrence Burgdorf

G nd Aoy

Ketth Boheim

Lyle Fahning

Kent Rasbe

Gary Stimac

TRUSTEES
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SIGNATURE PAGE OF SETTLEMENT AGREEMENT

WELS KINGDOM WORKERS,
INC.

Signature

Printed Name:

EVANGELICAL LUTHERAN SYNOD

Signature

Printed Name:

WISCONSIN LUTHERAN COLLEGE
CONFERENCE, INC.

Signature

Printed Name:

THE LUTHERAN CHURCH—MISSOURI
SYNOD

ol

Signature

Printed Name: @‘“’/ﬂ/l /ﬂ%

INTERNATIONAL LUTHERAN
LAYMEN’S LEAGUE

Signature

Printed Name:

WISCONSIN EVANGELICAL
LUTHERAN SYNOD

Signature

Printed Name:
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SIGNATURE PAGE OF SETTLEMENT AGREEMENT

WELS KINGDOM WORKERS,
INC.

Signature

Printed Name:

EVANGELICAL LUTHERAN SYNOD

Signature

Printed Name:

WISCONSIN LUTHERAN COLLEGE
CONFERENCE, INC.

Signature

Printed Name:

THE LUTHERAN CHURCH—MISSOURI
SYNOD

Signature

Printed Name:

INTERNATIONAL LUTHERAN
LAYMEN’S LEAGUE

A ﬂ%

Signature

Printed Name: /Zune™ 5 BucadoLz

WISCONSIN EVANGELICAL
LUTHERAN SYNOD

Signature

Printed Name:
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SIGNATURE PAGE OF SETTLEMENT AGREEMENT

WELS KINGDOM WORKERS,
INC.

Signature

Printed Name:

EVANGELICAL LUTHERAN SYNOD

Printed Name: %ﬁ/ﬂ/ . MILDSTAD

WISCONSIN LUTHERAN COLLEGE
CONFERENCE, INC.

Signature

Printed Name:_

THE LUTHERAN CHURCH—MISSOURI

SYNOD

Signature

Printed Name:__

INTERNATIONAL LUTHERAN

LAYMEN’S LEAGUE

Signature

Printed Name:

WISCONSIN EVANGELICAL

LUTHERAN SYNOD

Signature

Printed Name:
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SIGNATURE PAGE OF SETTLEMENT AGREEMENT

WELS KINGDOM WORKERS, THE LUTHERAN CHURCH—MISSOURI
INC. SYNOD

Signature Signature

Printed Name: . Printed Name;

EVANGELICAL LUTHERAN SYNOD INTERNATIONAL LUTHERAN

LAYMEN'S LEAGUE

Signature Signature

Printed Name: Printed Name;

WISCONSIN LUTHERAN COLLEGE WISCONSIN EVANGELICAL
CONFERENCE, INC. LUTHERAN SYNOD
Signature / Signature

Printed Name: Daniel W. Johnson Printed Name:
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SIGNATURE PAGE OF SETTLEMENT AGREEMENT

WELS KINGDOM WORKERS,
INC.

Signature

Printed Name:

EVANGELICAL LUTHERAN SYNOD

Signature

Printed Name:

WISCONSIN LUTHERAN COLLEGE
CONFERENCE, INC.

Signature

Printed Name:

THE LUTHERAN CHURCH, MISSQURI
SYNOD

Signature

Printed Name:

INTERNATIONAL LUTHERAN
LAYMEN’S LEAGUE

Signature

Printed Name:

WISCONSIN EVANGELICAL
LUTHERAN SYNOD

Signature

Printed Name: {\,;‘2&\? & S&i}\ vhaday
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SIGNATURE PAGE OF SETTLEMENT AGREEMENT

WELS KINGDOM WORKERS,
INC.

Gadtr”

Signature
Printed Name:, W (LU 1. MEGA

EVANGELICAL LUTHERAN SYNOD

Signature

Printed Name:

WISCONSIN LUTHERAN COLLEGE
CONFERENCE, INC.

Signature

Printed Name:

THE LUTHERAN CHURCH—MISSOURI

SYNOD

Signature

Printed Name:

INTERNATIONAL LUTHERAN

LAYMEN’S LEAGUE

Signature

Printed Names;

WISCONSIN EVANGELICAL
LUTHERAN SYNOD

Signature

Printed Name:

R-App. 030



BETHANY LUTHERAN COLLEGE SOUTH DAKOTA ATTORNEY

GENERAL

Signature Signature

Printed Name‘:\-‘—' dwn €»¥ Tuss Printed Name:

R-App. 031



BETHANY LUTHERAN COLLEGE

Signature

Printed Name:

SOUTH DAKOTA ATTORNEY
GENERAL

o ol Pl
AL

Printed Name: Jeffrey P. Hallem
Assistant Attorney General
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EXHIBIT 1

(Fourth Amendment of Trust Instrument)
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FOURTH AMENDMENT OF TRUST INSTRUMENT

THIS FOURTH AMENDMENT OF TRUST INSTRUMENT is made this ___ day of

, by Lawrence A. Burgdorf, Keith Boheim, Kent Raabe, Gary Stimac,

>

and Lyle Fahning, the currently serving Trustees of the MARVIN M. SCHWAN CHARITABLE

FOUNDATION.
WITNESSETH:

WHEREAS, the Marvin M. Schwan Charitable Foundation (the “Foundation™) was
established on November 20, 1992, pursuant to a trust instrument made by and between Marvin
M. Schwan, as grantor, and Marvin M. Schwan, Alfred Paul G, Schwan, and Lawrence A.
Bergdorf, as trustees, and later amended on December 13, 1994, and again on October 17, 1997

(collectively the “Trust Instrument™);

WHEREAS, the Trustees desire to amend the Trust Instrument to disallow any of the

Trustees from serving as a member of the Foundation’s Trustee Succession Committee;

WHEREAS, the Foundation is subject to the jurisdiction and laws of the State of South
Dakota, more particularly SDCL § 55-3-24 which provides, in part, as follows: “An irrevocable
trust may be modified or terminated upon the consent of all the beneficiaries if continuance of

the trust on its existing terms is not necessary to carry out a material purpose”;
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WHEREAS, each beneficiary of the Foundation has consented to this Fourth Amendment
pursuant to the “Consent to Fourth Amendment of Trust Instrument” which is attached hereto as

Exhibit A and incorporated herein by this reference;

WHEREAS, due to the charitable nature of the Foundation, the Attorney General has also
consented to this amendment to the Trust Instrument, which consent is also set forth on Exhibit

A; and

WHEREAS, additional authority for this Fourth Amendment is set forth at Article
SEVENTH of the Trust Agreement which provides, in part, as follows: “This instrument may be
amended, from time to time, by a writing signed by the Trustee or Trustees then serving, but only
to the extent that any purported amendment: ... (b) alters or adds to the administrative powers of

the Trustees for the better accomplishment of the purposes of this Trust”.
NOW, THEREFORE, the Trustees agree as follows:

1. The Trust Instrument is amended by adding a new subsection 10 to Article
SIXTH, Section (A), as follows:

10.  Notwithstanding anything herein to the contrary, beginning

, , and at all times thereafter, no individual or

party may concurrently serve as a Trustee and as a member of the Trustee
Succession Committee.

2. All other provisions of the Trust Instrument will remain in force.

3. This Fourth Amendment may be executed in counterparts, all of which will be

deemed an original, and when taken together, will constitute one and the same document.
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IN WITNESS WHEREOF, the undersigned Trustees have signed this Fourth

Amendment of Trust Instrument.

[Signatures to follow]
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Lawrence A. Burgdorf

Keith Boheim

Kent Raabe

Gary Stimac

Lyle Fahning

TRUSTEES
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EXHIBIT A

CONSENT TO FOURTH AMENDMENT OF TRUST INSTRUMENT

The undersigned each consent to the foregoing Fourth Amendment to the Marvin M.
Schwan Charitable Foundation including, specifically, the addition of a new Subsection 10 to
Article SIXTH, Section (A) of the Trust Instrument which established the Marvin M. Schwan
Charitable Foundation. This Consent may be executed in counterparts all of which will be

deemed an original, and when taken together, will constitute one and the same document.

Dated this__ day of R

WELS XINGDOM WORKERS, THE LUTHERAN CHURCH—MISSOURI
INC. SYNOD

Signature Signature

Printed Name: Printed Name:

EVANGELICAL LUTHERAN SYNOD INTERNATIONAL LUTHERAN

LAYMEN'S LEAGUE

Signature Signature

Printed Name: Printed Name:
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WISCONSIN LUTHERAN COLLEGE
CONFERENCE, INC.

Signature

Printed Name:

BETHANY LUTHERAN COLLEGE

Signature

Printed Name;

WISCONSIN EVANGELICAL
LUTHERAN SYNOD

Signature

Printed Name:

SOUTH DAKOTA ATTORNEY
GENERAL

Signature

Printed Name:
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served
by United States mail upon:
Name Address

Lawrence A. Burgdorf 18 Burnside Court
St. Charles, MO 63303

Keith Boheim 514 Earth City Expressway, Ste. 233
Earth City, MO 63045

Kent Raabe 1080 Hawthorne Ridge Drive
Brookfield, WI 53048

Gary Stimac 6089 Flat Creek Drive
Evergreen, CO 50439

Lyle Fahning 7991 Covered Bridge Road
Prior Lake, MN 55372

Dave Ewert 2425 Winterpark Ridge Drive
Loveland, CO 80538

Paul Tweit 1126 Anderson Drive
Mankato, MN 56001

Mark D. Schwan 42 Riverview Heights
Sioux Falls, SD 57105
and
Thomas J. Welk and Jason R. Sutton
Boyce Law Firm, LLP
P. 0. Box 5015
Sioux Falls, SD 57117-5015
(also by email)
and
Allen 1. Saeks and Blake Shepard, Jr.
Stinson Leonard Street, LLP
150 S. Fifth Street, Ste. 2300
Minneapolis, MN 55402
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Paul M. Schwan

Wisconsin Evangelical

Lutheran Synod

Evangelical Lutheran Synod

Wisconsin Evangelical Lutheran

Synod Kingdom Workers, Inc.
International Lutheran Laymen’s League

Bethany Lutheran College

Lutheran Church Missouri Synod

Wisconsin Lutheran College

Pamela Bollweg

(also by email)
Allen.saeks(@stinsonleonard.com
Blake.shepard@stinsonleonard.com

17916 Cielo Court
Poway, CA 92064

and
Thomas J. Welk and Jason R. Sutton
Boyce, Greenfield, Pashby & Welk, LLP
P. O. Box 5015
Sioux Falls, SD 57117-5015

and
Allen 1. Saeks and Blake Shepard, Jr.
Stinson Leonard Street, LLP
150 S. Fifth Street, Ste. 2300
Minneapolis, MN 55402

N16 W23377 Stone Ridge Drive
Waukesha, W1 53188-1108

6 Browns Court
Mankato, MN 56001

2323 N. Mayfair Road, #400
Wauwatosa, WI 53226

660 Mason Ridge Center Dr.
St. Louis, MO 63141

700 Luther Drive
Mankato, MN 56001

ATTN: Rev. Dr. Matthew Harrison
1333 S. Kirkwood Road
St. Louis, MO 63122-7226

8800 W. Bluemound Road
Milwaukee, WI 53226

Johnson, Heidepriem & Abdallah, L.L.P.
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Jeffrey P. Hallem and
Phil Carlson

Sherri Strand

Kennith Gosch

James Dankenbring

This 13th day of February, 2015.

P. O. Box 2348
Sioux Falls, SD 57101-2348
(also by email)

Office of the Attorney General
1302 E. Hwy. 14, Ste. 1
Pierre, SD 57501-8501

(also by email)

Thompson Coburn LLP

One US Bank Plaza

St. Louis, MO 63101

(also by email)
sstrand@thompsoncoburn.com

Bantz, Gosch & Cremer, LLC
305 Sixth Ave. SE

Aberdeen, SD 57402

(also by email)
kgosch@bantzlaw.com

Spencer Fane Britt & Browne LLP
1 Northwood Blvd., Suite 1000

St. Louis, MO 63105

(also by email)
jdankenbring@spencerfane.com

Vince M.(R

he
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STATE OF SOUTH DAKOTA )] IN CIRCUIT COURT
:SS
COUNTY OF MINNEHAHA )] SECOND JUDICIAL DISTRICT

* KX X X Kx KX KX X Kx KX KX KX X K* KX X X X KX X X X Kx X X X X Xx X *
kS

In the Matter of the MARVIN M.

SCHWAN CHARITABLE FOUNDATION *
MARK SCHWAN and PAUL SCHWAN, *
as members of the Marvin M.
Schwan Charitable Foundation, *
Petitioners, * TRU 14-000021
VS. * MOTIONS HEARING
LAWRENCE BURGDORF, KEITH *
BOHEIM, KENT RAABE, GARY
STIMAC and LYLE FAHNING, as *
Trustees of the Marvin M.
Schwan Charitable Foundation, *
Respondents. *

*x KX X X Kx KX KX X *x KX KX KX X Kx KX KX X X KX X X X K* X X X X X X *

BEFORE: The Honorable Mark Salter,
Circuit Court Judge in and for the Second
Judicial Circuit, State of South Dakota,
Sioux Falls, South Dakota.

PROCEEDINGS: The above-entitled proceeding commenced at
1:30 p.m. on the 23rd day of February, 2015,
in Courtroom 5B at the Minnehaha County
Courthouse, Sioux Falls, South Dakota.

Carla Dedula, RPR, CRR
425 North Dakota Avenue, Sioux Falls, South DRkAgps50d3A
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APPEARANCES:

Thomas J. Welk, Esquire

Boyce Law Firm, LLP

300 South Main Avenue

Sioux Falls, South Dakota 57104

Blake Shepard, Jr., Esquire

Allen 1. Saeks, Esquire (via phone)
Stinson Leonard Street

150 South Fifth Street, Suite 2300
Minneapolis, Minnesota 55402

for the Petitioners;

Vincent M. Roche, Esquire

Reece M. Almond, Esquire

Davenport, Evans, Hurwitz & Smith, LLP
206 West 14th Street

P.0O. Box 1030

Sioux Falls, South Dakota 57101-1030

for Trustees;

Pamela R. Bollweg, Esquire

Johnson, Abdallah, Bollweg and Parsons, LLP
P.0O. Box 2348

Sioux Falls, South Dakota 57101

for WELS Kingdom Workers,
Evangelical Lutheran Synod,
Wisconsin Lutheran College, and
Bethany Lutheran College;

Kennith L. Gosch, Esquire

Bantz, Gosch & Cremer, LLC

305 6th Avenue Southeast
Aberdeen, South Dakota 57402-0970

for WELS, Wisconsin Evangelical
Lutheran Church;

Phil Carlson, Esquire

Jeffrey P. Hallem, Esquire
Office of the Attorney General
1302 East Highway 14, Suite 1
Pierre, South Dakota 57501-8503

for the Attorney General;
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CONTINUED
APPEARANCES:

James Dankenring, Esquire (via phone)
Spencer, Fane, Britt & Browne

1 North Brentwood Boulevard, Suite 1000
St. Louis, Missouri 63105

for the International Lutheran
Laymen®s League;

Sherri Strand, Esquire (via phone)
Thompson Coburn, LLP

One US Bank Plaza

St. Louis, Missouri 63101

for Lutheran Church Missouri
Synod.
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THE COURT: Good afternoon. We"ll begin going on the
record In Trust 14-21. It is captioned in the Matter of
Marvin -- the Marvin M. Schwan Charitable Foundation.
Before we get to other appearances, who do we have on
the phone with us this afternoon?
MR. DANKENBRING: Jim Dankenbring here, Your Honor, for
the International Lutheran Laymen®s League.
THE COURT: Thank you. Good to have you. 1 saw Mr. --
am 1 saying it right, Saeks?
MR. SAEKS: Yes. That"s correct, Your Honor. I am on
the phone.
THE COURT: Good to have you with us.
I think there"s one other.
MS. STRAND: Yes. This is Sherri Strand with Thompson
Coburn i1n St. Louis representing the Lutheran Church
Missouri Synod, Your Honor.
THE COURT: Good afternoon. Good to have you as well.
The courtroom is full. I will —- we"ll start with
Mr. Welk"s table and have appearances, please.
MR. WELK: Representing the petitioners, Your Honor,
myself, Tom Welk, from the Boyce Law Firm; and Blake
Shepard and Allen Saeks. Mr. Saeks is on the telephone.
THE COURT: Understood. Thank you.
Ms. Bollweg.

MS. BOLLWEG: Pamela Bollweg represented WELS Kingdom

Page: 4
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Workers, Evangelical Lutheran Synod, Wisconsin Lutheran
College, and Bethany Lutheran College.

MR. GOSCH: Ken Gosch from Aberdeen representing the
WELS, Wisconsin Evangelical Lutheran Synod.

THE COURT: Thank you, Mr. Gosch.

Mr. Hallem.

MR. HALLEM: Jeff Hallem and Phil Carlson representing
the Attorney General®s Office.

THE COURT: Finally, gentlemen.

MR. ROCHE: Vince Roche and Reece Almond with Davenport
Evans for the Trustees, Your Honor.

THE COURT: Thank you very much.

Well, 1 want to start by thanking you all, not only
for being here, but for your submissions. 1°ve spent
some time over the course of the past week as 1 started
to come In trying to reconstruct what"s preceded me in
this case, and 1 think I"ve got a sense of it. And I
thought what 1 might do, given the fact that I"m new to
the case, 1Is at the outset -- we have two hours this
afternoon; I don"t want to use the time unwisely -- but
I thought i1t might make some sense, iIn the event that
I"m wrong, to give you, | guess, my assessment about
what"s before the Court and an order that we might
proceed in.

First off, the case obviously began with filing of

Page: 5
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a Petition for Court Supervision, which was followed
soon thereafter by an order from the clerk setting a
January 3 hearing date. That has been continued a few
times along the way. 1t looks like there was a hearing
in August of 2014, late August, but -- in front of Judge
Houwman. But Judge Houwman, i1t appears to me, granted
the request of, for lack of a better word,
Beneficiaries, the Attorney General, to hold things, if
you will, in abeyance for 90 days. That put things out
to about, initially, the 3rd of November, 2014. Then by
agreement of the parties that was moved until the 10th,
and then, ultimately, moved to this date. 1 think that
seems to be where we"ve been.

Now, along the way what have been the matters that
are then pending have -- 1 don"t know that they"ve
increased, but they"ve been the subject of additional
submissions. We have the Petition, of course, the
merits of the Petition for Court Supervision. That"s iIn
front of the Court. But we have other issues that
include motions, some of which are dispositive, that are
also in front of the Court. And 1 think we need to
address those prior to the merits, including, most
notably, the motion -- motions by the Trustees,

Mr. Roche"s clients, for dismissal for various reasons

and judgment on the pleadings.

Page: 6
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But there"s also a couple of other motions that I

wonder 1f we might not address iIn shorter fashion, the

first of which 1s the -- what I read to be a motion for
continued sealing of this case. 1 suspect there might
not be opposition to that. |1 looked In the file. The

case is sealed, but I don"t know on whose order i1t"s
sealed. So i1t might not be a bad idea to actually have
an order sealing i1t.

Is there any objection to essentially continuing
the status quo, which i1s continuing the sealing of this
case?

MR. HALLEM: No objection, Your Honor.

THE COURT: Attorney Generals.

MS. BOLLWEG: No objection.

THE COURT: Ms. Bollweg.

MR. GOSCH: No objection.

THE COURT: Mr. Welk?

MR. WELK: No objection from the Petitioners, Your
Honor .

MR. ROCHE: No, Your Honor.

THE COURT: See, that was easy.

We"ve got a couple of other motions, and 1711
mention them. 1 don"t know if they“re -- i1f they are
contested, my inclination would be to set them off to

the side for a few moments. [I™"m most interested in

Page: 7

R-App. 049




© 0o N o g A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

getting to the dispositive motions here this afternoon;
but what 1 do see in the record i1s Mr. Welk"s motion
dating back to I think last summer for judicial notice
of Judge Tiede"s decision in Trust File 05-36 relating
to what 1s commonly known as the 1976 Grandchildren®s
Trust of Marvin Schwan.

Is that a disputed motion, something I need to
decide at some point 1If not now?

Mr. Roche?

MR. ROCHE: That i1s disputed, Your Honor. And if you-"d
like me to address that now, 1 certainly can.

THE COURT: Just briefly the basis of your -- almost if
we were having a trial and you said "objection,
hearsay,' that kind of quick.

MR. ROCHE: Sure. The three very quick bases. The
first 1s there"s a sealing order in that case. There
were other parties involved in that case, and the
sealing order in that case lays out the steps that must
be followed 1f you want to unseal that file, and those
steps haven"t been followed.

Secondly, that case was settled, and so it cannot
be used as res judicata in this case. It doesn"t have
any precedential value. And more fundamentally, the --
it"s a different trust, different trustees, different

Issues; so 1t doesn"t have any bearing on this case iIn
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the first place.

All that said, if the Court wants to take a look at
that file, 1 certainly have no problem with that.
MR. WELK: May 1 respond, Your Honor?
THE COURT: Yes.
MR. WELK: Your Honor, under 19-10-4 if a party makes a
request for judicial notice and supplied the necessary
information, | believe 1t"s mandatory that the Court
take judicial notice of that. This motion was filed
after allegations iIn the moving papers by the Trustees
attempting to impugn the motives of the Petitioners, and
to say that they had some ulterior motive to change the
Trust, to want to be involved. This file, which Judge
Tiede wrote an extensive decision on, does involve some
of the people whose conduct is at issue in this case.
And so we are not offering it for the purpose of res
judicata; but we"re offering 1t to demonstrate the
motives and also to demonstrate what another court with
some of the same people In front of them iIn another
trust looked at the duties and responsibilities that are
also In iIssue In this case In some regard. So we
believe that, Your Honor, that the Court must take
judicial notice of 1t. We don"t need to have it
accessible to the other file; but the Court obviously

can take judicial notice of it and read it and review
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it; and we believe 1t ought to be part of the appellate
record.

THE COURT: 1711 give you a little more time, Mr. Roche.
Anything else beyond that?

MR. ROCHE: 1 don"t have anything else, Your Honor.

THE COURT: Well, here"s my view of 1t. And it"s along,
I guess, a theme that I"ve seen iIn the submissions by
the parties. (Moving microphone) Forgive me i1f 1%ve
got that too close. And that is whether and to what
extent i1s motivating people to, who are involved and
connected to this case, to do or not do things. 1
wonder to what extent divining those subjective motives
is helpful i1n deciding the issues that are currently
before the Court. It may well be that those motivations
don"t play any role, or certainly not a significant
role, In determining what I ultimately have to determine
as far as legal issues In this case. We sometimes feel
as though juries may have a difficulty, to varying
degrees, compartmentalizing information that they
receive. Generally, though, the appellate courts,
including our Supreme Court, recognizes that a trial
court does have the ability to compartmentalize
information, treat i1t for purpose that i1t can be
lawfully used by and not treat 1t for a broader, more

Improper purpose.

Page: 10

R-App. 052




© 0o N o g A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

In this case my view is that this decision by Judge
Tiede, which 1"ve not read, is being tendered, for lack
of a better word, as a rebuttal to the allegation that
Mark or Paul Schwan are motivated by something that"s
nefarious. My decision is that 1711 pull that earlier
decision by Judge Tiede. 1711 look at 1t. | won"t
accord it any preclusive effect.

And Mr. Roche, you mentioned something about
unsealing. 1Is the unsealing procedure one that binds
the parties or purports to bind the Court?

MR. ROCHE: 1 think 1t"s a court order by Judge Tiede.
So -- and my concern is not that you would see i1t. It"s
that 1f there were other parties to that prior
litigation and it was to be disseminated beyond the
Court and counsel for the Trustees and the Petitioners,
ie. to these folks sitting on the right side of the
room, would that be violative of any of the rights of
the other parties to that case who had that sealing
order entered?

THE COURT: Have you seen i1t?

MR. ROCHE: 1 have seen it, yes.

THE COURT: Mr. Welk obviously has as well. My

inclination is that 1 will review it In the absence of

an objection from anyone else. 1711 essentially review
it in camera. 1711 seal 1t and make i1t part of the
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record. And depending upon what happens at the end of
this hearing, if | take matters under advisement, iIssue
a written decision, 1711 be very transparent with how
I"ve treated that earlier decision. As | say, I"m not
seeing this as something that is being offered for an
argument that certain issues are precluded or anything
like that. 1t is, to my mind, of the nature of
rebuttal -- and that may not be fair, Mr. Welk, but
that"s kind of what I"m seeing it as.
MR. HALLEM: Your Honor, for the record, the Attorney
General®s Office has no objection to what you"re
proposing.
THE COURT: Thank you very much, Mr. Hallem.

Ms. Bollweg or Mr. Gosch, any objection?
MS. BOLLWEG: No objection, Your Honor.
MR. GOSCH: I"m not going to object, but 1 find it
difficult to object because 1 have no clue what I™m
objecting to.
THE COURT: Understood, Mr. Gosch.

There®s one other thing that 1 want to talk about
before 1 get into the motions, the dispositive motions.
That is the motion that was filed earlier today by
Mr. Roche seeking to strike Professor Langbein®s
Affidavit. It i1s, 1t seems to me, not timely for

consideration at this hearing; but 1 want to hear from
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Mr. Welk concerning your position.

MR. WELK: Mr. Shepard will address this motion, Your
Honor .

THE COURT: Thank you, Mr. Shepard. Forgive me. |
didn"t mean to overlook you.

MR. SHEPARD: Thank you, Your Honor. Very briefly,
given the fact that this is a bench trial at least and
not before a jury, 1 think 1t"s appropriate that -- not
appropriate for you to be concerned with excluding the
affidavit. Substantively, the affidavit 1s not being
offered to instruct the Court on what South Dakota law
says or doesn"t say. Professor Langbein has basically
laid out his opinion regarding fiduciary standards of
care that would apply to fiduciaries in this case based
on custom and practice. He provides training and
instruction to fiduciaries in a variety of contexts.
And basically what he has laid out is, you know -- are
issues of standards of care. So for that -- that
principally i1s the basis for opposing the motion. And
not to beat a dead horse, but he was a witness cited iIn
Judge Tiede"s opinion with approval.

THE COURT: Mr. Shepard, given the fact that you"ve ably
responded to that motion, am I to believe that you“re
waiving any objection concerning untimeliness?

MR. SHEPARD: |1 think we"ve stated our position, Your
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Honor .
THE COURT: Understood.

Mr. Roche, anything further?
MR. ROCHE: I don"t have anything further than what was
In our papers except to note that the affidavit was
served, | believe, on Wednesday, and our motion was
filed on Friday.
THE COURT: 1°m going to take that motion under
advisement at this point. 1711 think further about i1t.
I thought about it this morning, | guess, after | saw
it, and 1 don"t feel as though I am In a position to
rule on it just yet. And I"m more interested in hearing

the parties® thoughts about the Motion to Dismiss and

Motion for Judgment on things. | see them as being
different.

I see -- Mr. Roche, I want to hear from you on
them.

I see the Motion to Dismiss as being -- well, now
one that also involves mootness, | suppose. But

initially was one that was brought on the basis of an
argument that there was no standing. And the standing
that 1°"m talking about here, to be clear, at least iIn my
mind -- you can tell me i1If you think I"m right or

wrong -- the standing that we"re talking about here is

not what 1 would call, oh, In the federal constitutional

Page: 14

R-App. 056




© 0o N o g A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

center article three type standing, an injury in fact
standing. This seems to be a more statutory standing.
Are these two individuals able to maintain this kind of
an action? So nevertheless, there iIs that sense of
whether they"re proper or appropriate parties to bring
and seek this relief. So I see that as being just
disability issue. Add to that now the more recent basis
of mootness, which also obviously impacts your
disability and would go to the dismissal part of your
submissions.

Then 1 see beyond that the argument that,
essentially, under principles of trust governance, only
the Trust Succession Committee can, by majority vote,
require an accounting as being an argument that goes to
the merits, sort of your judgment on the pleadings type
argument. | also see as a merits argument the argument
that the Trustees®™ iInterpretation of the Trust is
controlling and dispositive upon everybody here.

So | see those. I1"ve got questions for you,
though. But 1 did want to go ahead. And since you“re
the moving party and those are preliminary issues before
we get to the merits of Mark and Paul Schwan®s Petition,
I want to go ahead and hear from you, please.

MR. ROCHE: Thank you, Your Honor. And as far as

preliminary or threshold issues, 1 think you"re right
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that we have our original Motion to Dismiss/Motion for
Judgment on the Pleadings; but we also have the more
recent joint Petition that 1 think also presents some
threshold issues for the Court®"s determination. So we
can take those i1n whatever order the Court wants to
address them.

THE COURT: Let"s talk about, 1f you will, statutory
standing first.

MR. ROCHE: Sure. The Court is correct that i1t is a
question of statutory standing, and that"s because our
trust code defines the classes of people who are able to
seek court supervision of a trust, which 1s not an
inconsequential thing because once a trust is
court-supervised, i1t imposes certain obligations on the
trustees going forward. So 1 think on this question of
standing, as we"ve characterized i1t, there"s three basic
issues for the Court to resolve.

The first question is whether the Schwan brothers
qualify as beneficiaries as that"s defined in SDCL
21-22-1.

THE COURT: As amended.

MR. ROCHE: As amended. That"s correct. And that was
-- 1t was amended after the Petition was filed, but the
Petition acted as i1f i1t was based on the amended

statute; so that"s where 1 think we"re all proceeding by
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agreement on the amended statute.

THE COURT: That was my view. 1 didn"t mean to suggest
that was the right answer; but that was my view, that it
seems to me the parties are acknowledging that not only
the amendments to 21-22-9 are advocated here, but also
the definitional changes in 21-22-1.

MR. ROCHE: Right. And we"ve accepted that we"re
proceeding on the amended statute.

So the statute then says that you must have an
interest iIn the trust to be -- to qualify as a
beneficiary. Our view, as we"ve laid out iIn our papers,
iIs that the interest referred to, there can"t just be
any self-declared interest because, iIf that"s true, then
you don"t have any limit on the class of persons who can
petition for court supervision. The Supreme Court tells
us, and we see this in the other Schwan Great-Great
Grandchildren®s Trust case and any other number of
cases, that you have to look at the Trust Instrument to
find the Settlor"s intent, and that includes when you“re
trying to figure out who the Beneficiaries are. Here
there®s no mystery who the Beneficiaries are. They"re
listed out very clearly by name in the Trust Instrument.
We know who they are. They"re all here and represented.
And frankly, they don®"t want the Trust under court

supervision. It doesn"t name either of the Schwan
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brothers as a Beneficiary of the Trust. They have no
right to any distribution from this Trust under any

circumstance.

THE COURT: 1 have a question for -- and by the way, 1
should have mentioned this at the outset. 1"m going to
ask some questions today. 1 don"t mean to intimate in

any way, shape, or form that 1°ve formed decisions or
that what 1"m suggesting perhaps by way of a
hypothetical or hard question is the way 1"m thinking or
I"m going to rule. And I apologize in advance for
interrupting you, but this i1s helpful to me.

My question is this. Isn"t the problem with your
argument that you"re supplanting a trust document, that
definition of beneficiary, for a statutory remedy which
has 1ts own definition of beneficiary that i1s broader
than the one that you®re utilizing In your construction
of this Trust Instrument?

MR. ROCHE: 1 don"t think it 1s, Your Honor, because the
term "beneficiary,” as 1t"s defined there and talks
about an iInterest iIn the trust, when you read that
phrase "interest in the trust,"” you need to realize that
the term "interest" is a term of art. And what 1t means
is that you have the right to receive distributions
therefrom. And you see that the only other place that

"interest in a trust" i1s defined In the statutes is
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55-3-31. And there the term "iInterest In a trust" is
defined to only encompass persons entitled to income or
principal from the trust estate.

THE COURT: 1Isn"t that a notice provision of the Uniform
Trust Act that doesn"t really impact a substantive -- or
doesn"t really have a substantive connotation beyond
that?

MR. ROCHE: I don"t think so. That i1s where i1t"s found;
you"re correct. But as far as reflecting the
legislature™s intent on what an interest in a trust
entails, 1 think that"s the only indication we have from
anywhere in the code as to what the legislature believes
an interest In a trust encompasses.

THE COURT: Doesn"t the language of "beneficiary"”™ under
21-22-1(1) seem to be at odds from the definition that
you just gave me, which is right to receive a
distribution, because the beneficiary claim -- excuse
me, ""'includes any person in any manner interested iIn the
trust"” -- okay, we"ve talked about that -- "including a
creditor or a claimant with any rights or claimed rights
against the trust estate.” So would you consider, for
instance, a creditor to be someone who has a right to
receive a distribution?

MR. ROCHE: They may under certain circumstances if it

was the right kind of trust and they had the right kind
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of judgment that would entitle them to levy against the
distribution.

THE COURT: This 1s an expansive definition though. It
doesn™t limit, in any way, the definition of beneficiary
to the right kind of trust or the right kind of claim.
It says "any person in any manner.' Very underscripted,
very broad language by the legislature here in defining
this.

MR. ROCHE: But then i1t says "interested iIn the trust."
And again, the term of art is "interested.” And what
that term means is someone who might have a right to a
distribution out of a trust. And I think that"s borne
out by the language that the Court just quoted because
it says "including a creditor or claimant,”™ which again,
IS consistent with the notion that interest i1s talking
about a distributional interest.

THE COURT: In any event, even if you see congruity
between the statutory definition of "beneficiary' and
the Trust Instrument®s definition of "beneficiary,"”
would you agree that -- or not, that the correct
definition to apply, and maybe it"s a distinction
without a difference under your view, iIs the statutory
definition 1f we"re talking about a statutory remedy of
court supervision?

MR. ROCHE: That is the correct interpretation to use.
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But 1 think you also need to read that in harmony with
the Trust Instrument where the Settlor -- and again,
that"s the primary thing we"re here to do is carry out
the Settlor®s intent -- that"s where he listed what he
thought the Beneficiaries of the Trust were.

THE COURT: So you say the reference to -- correct me i1f
I*m wrong, but under your argument then you fold iIn the
Trust Instrument here because that has a direct bearing
on the text "interested in the trust."

MR. ROCHE: Correct.

THE COURT: So your argument is they“re not --
beneficiaries cannot bring a cognizable claim for court
supervision because they don"t have that status.

MR. ROCHE: The Petitioners cannot bring a petition for
court supervision because they do not have beneficiary
status.

THE COURT: Under that argument, and to the extent that
we"re talking only about beneficiaries, the entire Trust
Succession Committee, then, could not bring a petition
for court supervision because none of them would be
beneficiaries unless they"re named that. But let"s say
they"re not, and let"s say none of the Trust Succession
Committee members are true beneficiaries under the
instrument. So you“"re telling me that they don"t have

sufficient iInterest -- even if they could all vote and

Page: 21

R-App. 063




© 0o N o g A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

get together and have a majority view, they could not
seek court supervision under the terms of Chapter 21-22
as beneficiaries?

MR. ROCHE: Not as beneficiaries. Even on a seven to
zero vote, the Trustee Succession Committee does not
qualify as a beneficiary. They would qualify as a
majority. |If the majority of the TSC were to bring such
a petition, they would qualify as a fiduciary as defined
by the statute, but they are not a beneficiary.

THE COURT: I"m ready to talk about fiduciary if you
are.

MR. ROCHE: That"s where I was next is whether the --
the one we"re talking about here, of course, under the
listed 1tems after fiduciary 1Is a trust committee.
Because 1 think everyone agrees that the Petitioners are
neither of the other things, and the only thing that is
potentially up for debate is whether two individual
members of a trust committee qualify as a trust
committee for purposes of the statute. Here the Court
knows, from our papers, that five of the seven members
of the TSC are opposed to court supervision. So if you
simply do black-letter, statutory application, the

Petitioners here have no power to act contrary to the

will of the commission -- committee of which they“"re a
part. 1 think that would be a bizarre result, Your
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Honor. The statute says very clearly that i1t must be a
trust committee. And the Trust Instrument itself says
that the TSC acts through a majority of its members and
gives zero power to any individual TSC member acting in
their individual capacity.

THE COURT: What"s a trust protector?

MR. ROCHE: A trust protector i1s something that was --
is a relatively new concept that wasn"t -- i1t originated
in other countries and wasn"t even around In the United
States when this particular Trust was executed. And it
certainly didn"t become part of our statutes until long
after this Trust was executed by the Settlor.

THE COURT: What is one though?

MR. ROCHE: It"s somebody who can act in -- and I™m
probably going to butcher this a little bit, but can act
in either a fiduciary or a nonfiduciary capacity as
named and outlined In the Trust Instruments to carry out
certain —- 1 don"t know i1f they would be characterized
as administrative or distributional activities as
directed by the Settlor.

THE COURT: So are you telling me then your view a trust
protector has to be somebody that"s designated iIn some
type of role iIn the Trust Instrument?

MR. ROCHE: They have to be designated as a trust

protector In the Trust Instrument.
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THE COURT: They can®"t just succeed to that rank because
of circumstances?
MR. ROCHE: Not under our interpretation of the
statutes, no.
THE COURT: Are there cases that address that? You
mentioned it was from a concept that was maybe borrowed
from other areas of the world. Are there cases that
address what a trust protector i1s?
MR. ROCHE: There are. And if I could find it here, 1
believe 1t"s defined under the code; but I,
unfortunately -- 1f 1 could look through my index, 1
think I could find 1t, Your Honor.
THE COURT: Go ahead.
MR. ROCHE: I didn"t bring my index.
THE COURT: Well, 1 did see 1t. It"s in there.
MR. ROCHE: I know 1t"s in there, but I don"t have the
cite right in front of me, Your Honor.
MR. SHEPARD: Your Honor, 1 think 1t"s South Dakota
Codified Laws 55-1B-1(2). 1It"s the definition of trust
protector. And there is a further provision in 55-1B-6
that talks about the powers and discretions of trust
protectors.
THE COURT: Thank you, Mr. Shepard.

I apologize for taking out of your argument,

Mr. Roche.

Page: 24

R-App. 066




© 0o N o g A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

So they"re not -- so are you telling me that the
Schwan brothers are not a trust committee because they
can"t act for the committee; they"re not also -- they
occupy none of the other designations of fiduciary?

MR. ROCHE: That"s correct, Your Honor.

THE COURT: Intuitively, i1t seems unusual -- and 1"m not
suggesting that 1 am at liberty to disregard the
legislature™s definition. [I"m not, of course. But
intuitively 1t seems unusual that members of a committee
that are charged with hiring and firing the trustees of
a trust, who must themselves act as fiduciaries, are
not, as members of that committee, charged with hiring
or firing, also fiduciaries. Does that make sense?

MR. ROCHE: So your question is whether they are
fiduciaries?

THE COURT: Just sort of a statement, 1 guess, i1if you
wanted to react to 1t. It seems intuitively
inconsistent that a group of individuals would not be
fiduciaries when their role, with respect to the trust,
iIs to select fiduciaries, select trustees. In other
words, i1f they selected the wrong person or if they
weren"t diligent in selecting a trustee or removing a
trustee, that may, in the ordinary course of events,
possibly should be removed, you"re saying they would not

be fiduciaries.
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MR. ROCHE: Well, what I"m saying is 1 don"t think the
Court needs to make a determination, as a matter of a
general proposition, as to whether or not TSC members
owe fiduciary duties. And that"s because you have the
statutory definition of "fiduciary”™ right in front of
you, which requires there to be a trust committee who 1is
coming in to petition for court supervision. So it may
be 1n the abstract that someone who"s on a TSC owes a
fiduciary duty, but that doesn"t mean they fall within
the defined category of fiduciaries who may come to
court and petition for court supervision. So the
settlor might have envisioned that there could be
conflict years after his death among the members of the
TSC, and that"s why he said that they only act through a
majority of their membership. That"s exactly what you
have here, and that dovetails perfectly with the
statute, which requires that i1f a trust committee 1is
going to come in and force the trust into court
supervision, It must be the majority of the members.
And two of the minority members cannot come in and
contravene the will of the majority of the committee on

which they serve.

THE COURT: I understand your argument. Are you --

seems to me you“"re saying that as between -- maybe just

in the circumstances of this case you can"t -- or at
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least these two petitioners aren*t, if I"m hearing you
right, occupy both roles at the same time. Couldn®t
you, though? Could you be a trust protector and a
member of the trust committee? One is not necessarily
exclusive of the other; i1s 1t?
MR. ROCHE: Perhaps. But in this case they"re not named
as trust protectors because that concept wasn®t around
when the Trust was executed.
THE COURT: Okay. 1 think 1 understand your argument.
I just wanted to --
MR. ROCHE: And if you look at 55-1B-1(2), it says here,
quote, "Any person whose appointment as protector 1is
provided for in the instrument.” And we simply don"t
have that here; so they don"t qualify as trust
protectors under the statute.
THE COURT: Okay. So those are your status arguments on
your Motion to Dismiss. They"re just not proper
parties.

What else am I missing on that argument?
MR. ROCHE: Well, and maybe this is a more proper
rebuttal argument, but 1°11 cover it now. The third
thing that the Petitioners have raised i1s that they
realize that there®s a problem with the language of the
statute because it only gives standing to a trust

committee; and so that"s why we have this argument that,
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well, three of the seven members are conflicted out, and
they don"t get to vote because they"re also trustees.
But that"s really, frankly, contrary to the plain
language of the Trust Instrument which has a sentence in
there which expressly says -- this will be on page nine,
Your Honor -- that, quote, "The Trustee Succession
Committee may designate one or more of 1ts own members
as Trustee," end quote. So when Marvin Schwan set the
Trust up, he allowed for persons to serve as both
Trustees and as members of the TSC. So this i1dea that
it"s a two-to-two tie because the votes of the three
Trustees should be disregarded i1s, frankly, contrary to
the Trust Instrument, and 1t"s contrary to South Dakota
law that says when a settlor sets something up, and if
he sets i1t up in a way that creates potential conflicts,
then no one can complain about those potential
conflicts. So that would be the other point 1 have on
the gquote-unquote "statutory standing arguments."
THE COURT: Okay. 1 hate to chop it up too much, but
there"s a lot of moving parts here.

I"m going to hear -- 1"m going to compartmentalize,
to use the term again, some of the arguments.

Mr. Shepard, are you going to respond to this?
MR. SHEPARD: 1 am going to respond to this issue, Your

Honor, if that"s okay.
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THE COURT: Go ahead, please.

Then after that -- we"ll take mootness after that,
Mr. Roche.
MR. SHEPARD: Thanks. I think you"ve i1dentified, very

specifically, the issue on statutory standing. The
standing iIn this case iIs conferred by statute. And the
term "beneficiary,'” as defined in Section 21-22-1,
basically -- well, it says that "a beneficiary, as used
in this chapter, is any person In any manner interested
in the trust.” That definition does not require a
financial interest, does not say any person with a
financial interest. It"s any person in any manner
interested iIn the trust.

I think the only question then for the Court is
whether or not Mark and Paul Schwan, as individuals who
are members of a committee charged with very specific
responsibilities under the Trust Instrument, are persons
who are i1n any manner interested in the Trust. And I
think the answer to that is clearly yes. And 1 think
that 1s the end of the standing issue. 1 think they, by
virtue of that role as members of the TSC, are persons
in any manner interested in the Trust. And no vote or
further action on the part of the TSC is necessary to
basically make them persons with an interest in the

Trust.
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THE COURT: Okay. Are you disagreeing with the argument
concerning fiduciary status? In other words, do you
think the Schwans are fiduciaries?

MR. SHEPARD: Well, I do. 1 think It iIsn"t necessary
for the Court to have reached that issue because 1 think
the answer i1s clear that they"re beneficiaries as
defined by the statute; but 1 think they also qualify as
fiduciaries either as -- because they are -- the
definition of "fiduciary” includes a trust committee.
And 1 think they qualify In -- as trust protectors. The
statute In South Dakota on trust protectors | believe
was enacted after the formation of the Foundation Trust
Document; so they aren"t called trust protectors iIn the
document itself. But the definition or the description
in South Dakota statutes about the powers and discretion
of trust protectors includes a long list, including
powers to remove and appoint a trustee, and other issues
of that kind that are clearly part of the TSC members*
powers as well. So I think they fall under that
definition.

And to the issue of whether a majority of the -- a
majority vote of the Trust committee or of the TSC is
necessary to qualify Mark and Paul as a trust committee,
I think -- this is where 1 think there®s some very

helpful analysis in Professor Langbein®s Affidavit. And
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essentially -- as well as Judge Tiede"s decision -- that
members of a committee are regarded as co-fiduciaries
that have individual responsibilities to perform the --
in good faith the tasks that have been assigned to that
committee and to ensure that their fellow committee
members are performing their responsibilities that
they“ve been charged with. So 1 think 1t"s impossible
for a committee to act without the individuals on the
committee exercising their fiduciary responsibilities.
THE COURT: Doesn"t that create a problem, or isn"t
there a problem in that argument, though, Mr. Shepard?
Because it doesn"t say members of the trust committee.
It says the trust committee. And as | said earlier,
under what 1 might think of as principles of trust
governance, It seems as though the committee, as a body,
could act only through majority vote. So doesn"t that
create a problem In your argument?

MR. SHEPARD: Well, as I say, | think the membership on
a committee charges those individuals with
responsibilities, fiduciary responsibilities to act.
And 1 think the definition In Section 21-22-1(3)
suggests that the reference to trust committee may
include individual members as well. It talks about
fiduciary i1s a trustee, custodian, trust advisor, trust

committee, regardless of whether such person is acting
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in a fiduciary or nonfiduciary capacity. There seems to
be, at least in the definition, an indication that
persons may be -- that the reference includes
individuals not just the committee by majority vote.

THE COURT: Could a member -- could a person ever be
designated as a trust protector even though that concept
was not known or utilized at the time the trust, the
settlor iInstituted, settled the trust -- could you

ever -- could there ever -- is there authority, by the
way, is the better way to ask that. |Is there authority
to allow and permit that more contemporary status to be
conferred upon somebody who®s named in a trust document
that"s decades” old?

MR. SHEPARD: Well, 1 think the responsibilities
assigned to the TSC are very similar to those of a trust
protector. So by the duties assigned to the members of
the TSC, although they are not called trust protectors
in the document, 1 think the responsibilities that they
have are similar in nature to what the statute now
defines as a trust protector.

THE COURT: Okay.

MR. SHEPARD: But as | say, 1 think the easiest answer
to the standing question is that they are clearly
beneficiaries, which 1s why 1 think some of the

discussion about fiduciaries, you know, need not even be
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reached.
THE COURT: Understood. Thank you.

Mr. Roche, 1711 give you the last chance. But
before 1 do that, I want to make sure that I"m not
excluding any other party who wants to weigh in.

Ms. Bollweg?

MS. BOLLWEG: No, thank you.

THE COURT: Mr. Gosch?

MR. GOSCH: Nothing further, Your Honor.

THE COURT: Mr. Hallem?

MR. HALLEM: Your Honor, the only thing 1°d like to
point out Is that there®s two defined terms,
"beneficiary"” and "fiduciary.” And i1f you interpret
beneficiary the way 1t"s being proposed by Petitioners,
that consumes the term of "fiduciary.” You have to read
the two terms in harmony. And so you have -- the
legislature intended two entities that can pursue
actions. One is a fiduciary and one i1s a beneficiary.
The way you®"re being asked to construe i1t, there"s no
reason to have fiduciary language in there because
everybody is a beneficiary. So that®"s inconsistent with
statutory construction, Your Honor. So to me i1f they
have standing, it Is as a fiduciary because otherwise
everybody is a beneficiary. There"d be no limitation in

a charitable trust situation.
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THE COURT: Well, 1 thought about that. But you know --
because Mr. Roche made that argument, essentially.

Some -- seemingly anybody, potentially, could become an
interested beneficiary or otherwise, and that was sort
of the argument. But do I really need to reach that
iIssue here under these facts because these two men are
not just folks who have, you know, a passing interest?
They are, no question, named to roles under this Trust
document.

MR. HALLEM: Mine was the general assertion, Your Honor,
as to what constitutes beneficiary. And | think, you
know, traditionally a beneficiary i1s somebody that
receives some benefit from a trust; and a fiduciary is
whose duty i1t i1Is to -- obligation to the trust. And
those are two unique circumstances. 1 mean, benefit is
to gain benefit from the trust. And so creditors are
gaining benefit from the trust. The named beneficiaries
are. And a charitable trust situation, the public has
an interest, which the Attorney General®s Office
represents. So those would all be construed
traditionally as beneficiaries. Fiduciaries would be
those that owe some responsibility for the trust and has
some obligation in enforcement. And all mine 1s, Your
Honor, is I"m not taking a position on the narrow

arguments, just the broad one, is that those two terms
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mean something different. And i1f you -- 1f the argument
removes the distinction between fiduciary and
beneficiary because every fiduciary would have an
interest In the trust 1T you look at interest meaning
some interest in any aspect of the trust document. So
it"s a statutory construction issue, Your Honor, and
It"s a broader one because, at least from our office, we
need to deal with this i1In the future in any decision the
Court would render that would give general principles on
how 1t would go beyond this case i1tself on it.

THE COURT: I understand your argument. The
legislature, though, recently, by virtue of what -- by
virtue of the way that i1t amended these terms, did
evidence a clear intent to broaden them; in other words,
to broaden the class of individuals who could seek court
supervision of a trust. As a general matter, that seems
correct.

MR. HALLEM: Well, Your Honor, as i1t relates to the
trust protector, they haven®t done that, at least for
the removal of trustees. |If you look at 55-3-20.1 that
talks about removal of trustees, 1t does not include the
term ""trust protector.” And the legislature this year,
there was a bill that got introduced, that was removed
by the sponsor, that would have included trust protector

there. So when you"re looking at a lot of these terms
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on i1t, the legislature hasn®"t been consistent on it.

And if you"re looking for legislative guidance on at
least an area of trust protector on i1t, i1t wouldn®t be
going to some of the core areas that the trust committee
here has authority under the Trust, and that is to
remove Trustees.

THE COURT: Although that relief i1s not being sought
right here right now.

MR. HALLEM: Right. Again, it"s just a matter of if
you"re looking at the scope and what the legislature
intended to do and what they didn®"t. 1t"s hard to reach
any conclusions beyond the general language. Again, our
interest 1Is the broader interest trying to deal with
these i1ssues in the future, especially the charitable
trust context.

THE COURT: Sounds fine. Thank you.

MR. HALLEM: Thank you, Your Honor.

THE COURT: Final thoughts. And just roll into your
next argument 1f you want.

MR. ROCHE: Sure. And because we"ve been focusing on
beneficiary, I do want to point out to the Court that
when the statutes were amended in the last session, the
term "beneficiary” was not. That"s been the same for a
number of years. So that particular definition has not

been expanded. And again, 1 guess i1t would boil down,
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to me, to the good old common sense argument, Your
Honor. If you asked a hundred trust lawyers, "Are the
Schwans beneficiaries of this Trust?", they would tell
you to a person, no, they"re not because they“re not
going to get any distributional effects from the Trust
in the future.

THE COURT: Don"t put Professor Langbein iIn your
line-up.

MR. ROCHE: So that"s kind of how -- that"s how 1 would
conclude and just simply rely on our brief on the
remainder of the arguments regarding whether the Schwans
are fTiduciaries.

THE COURT: Understood. Thank you.

Now, I"m interested to hear your mootness argument.
Because it seems as though in the interim, after the
late August hearing and as a result of holding this
matter in abeyance for a period of time, It was -- there
was disclosure of information from the Trustees to the
Attorney General®s Office and the beneficiaries. And
so, If I1"m reading things correctly, you are formulating
from that an argument that essentially this i1s maybe not
moot. Am I reading that right?

MR. ROCHE: I don"t know that 1t"s a mootness point,
Your Honor. That"s part of it, but 1t"s broader --

THE COURT: Go ahead, please.
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MR. ROCHE: -- in the sense that when you have an
agreement by all of the Trustees, all of the
beneficiaries and the Attorney General"s Office that
they don"t want the Trust to be under court supervision
and they have agreed to ratify the actions of the
Trustees, then that is, period, end of story, and
there®s no precedent for allowing the Trust to be forced
under court supervision, Into court supervision, based
solely on the desires of two minority members of one of
the trust committees. And I would point the Court to
SDCL 55-4-31 which expressly says that the beneficiaries
of the trust can ratify the actions of the trustees.
That"s exactly what the Beneficiaries have done here.
They don"t want to see any more the Trust"s assets or
their own assets wasted on expensive, time-consuming
litigation. And so they"ve made a decision,
represented, all, by sophisticated counsel, that they
want the matter to be done. And under the statutes the
Court i1s bound to respect the decision that the
Beneficiaries have reached. And again, the Trust is for
their benefit. 1t"s not for the benefit of Mark and
Paul Schwan.

THE COURT: We"re slightly out of order. 1"m going to
have Mr. Shepard or Mr. Welk go last. Mr. Welk, I™m

going to hear, first, from the Beneficiaries.
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Ms. Bollweg or Mr. Gosch, i1f you want to add to
that.

MS. BOLLWEG: Sure. Yes, Your Honor.

Just as a backdrop, since you haven®t really heard
from the Beneficiaries yet, having reviewed the
information that was provided by the Trustees to the
Beneficiaries, four of whom 1 represent -- Ken
represents one and Sherri and Jim represent the other
two -- we are convinced that there was no bad faith here
by the Trustees. That they did not personally profit
from any of these iInvestments. And having been through
these documents and, you know, talked amongst ourselves
about 1t, talked with the Attorney General®s Office
about 1t, we are comfortable that the existing Trustees
are moving forward in a proper manner. And we are
actually also concerned about disruption iIn the
operation of the Trust and the Foundation moving forward
because we are concerned that qualified trustees who
would be people who would come on in the future here,
there"s some people who are going to be retiring. And
having the Trust involved in massive litigation like
this 1s a very big deterrent, from the Beneficiary
standpoint, of additional people thinking about coming
forward to act as a Trustee or a Trustee Succession

Committee. And 1"m telling you all these things in
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terms of to give you some background as to why the
Beneficiaries are here asking that the Court dismiss the
Petition, have ratified the Trustees®™ conduct. And we
see no benefit coming to the Trust, even i1If there was a
breach of fiduciary duty back when these i1nvestments
were made, when decisions were made about whether to
continue providing capital for these Investments at the
particular time that they did -- even iIf there was some
particular type of breach of fiduciary duty that
occurred --

(Noise on the phone.)
THE COURT: Do we still have everybody on the phone? Do
we have anybody on the phone?
MS. STRAND: 1"m still on the phone. This i1s Sherri
Strand.
MR. SAEKS: Yes. Saeks is on the phone.
THE COURT: Okay. We may have lost --
MS. BOLLWEG: Mr. Dankenbring?

It looks like we"ve lost Jim.
THE COURT: 1 think he"s got the number though; doesn"t
he? Hopefully he can rejoin us.
MS. BOLLWEG: Yeah. | think that"s true.
THE COURT: So you“"re saying, Ms. Bollweg -- forgive me
for interrupting. But you"re saying that essentially

even 1T there were, In a theoretical sense, a breach of
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the fiduciary duty somewhere along the way, the decision
of your clients, as Beneficiaries, iIs to effectively
ratify that, come here to court and seek dismissal of
the petition.
MS. BOLLWEG: That"s right, Your Honor. We don"t feel
like there®s any benefit to the Trust, even i1If there was
a breach of fiduciary duty claim, to try to bring that.
(Voice came over the phone saying Jim Dankenbring
IS joining the meeting.)

MS. BOLLWEG: Welcome back, Jim.
THE COURT: Glad to have you back on board.
MR. DANKENBRING: 1"m not sure what happened there.

Sorry, Your Honor.
THE COURT: No problem.
MS. BOLLWEG: So in any event, Your Honor, that"s my
client®s position. We"re comfortable, especially with
the newer Trustees, Kent Raabe and Mr. Fahning, we
believe that they“"re very experienced business people,
and they have done a very good job of trying to minimize
the losses that occurred as a result of some very early
investment decisions. And they have a new investment
policy In place, and we believe that they"re following
that very well.

We will be looking at replacing three Trustees by

the end of 2015 if our settlement agreement iIs put in
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place, and we would be looking at replacing two of the
TSC members in that time period. And the Beneficiaries
believe that i1f all of this litigation is put behind us
that we are iIn a much better position to recruit
qualified, capable Trustees and TSC members who are not
going to be dissuaded from doing so by the threat of
ongoing litigation In this case.

THE COURT: Mr. Gosch. Thank you. Anything to add?

MR. GOSCH: Well, Your Honor, in reviewing all the
documents, 1t became clear to my client that we"re
dealing all with good Christian gentlemen, and that
includes the Schwans, the folks who brought this action.
And we"re not here to Impugn anyone"s motives. When Pam
said that they all acted in good faith, 1 believe that.
And as | review the records, I think they all thought
they were doing the right thing. There was no personal
benefit to any of them, that we could find, and we
didn"t find any impure motive for them. And the things
that we wanted, like separation of the TSC from the
Trustees, is all a part of the agreement. Replacing
some of the old Trustees with someone who may have
better business experience, that"s in place. An
investment policy that would prohibit mistakes that were
made 1n the past i1s in place. A conflicts policy that

will avoid conflicts like we"ve seen in the past iIs iIn
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place. And we see nothing but a financial drain on the
Trust 1f this litigation goes forward. And that"s not
in the iInterest of any of the Beneficiaries. So as you
can see In our Petition and in our Settlement Agreement,
we would be particularly pleased if the Court would
dismiss all of this and get the Trust back to putting
its feet on the ground and getting back to its original
purpose of benefiting the charities.
MS. BOLLWEG: And one other thing, Judge Salter, that I
forgot to mention is that, In reviewing the professor-®s
affidavit, 1t looks to me like one of the things that he
mentioned is that the Schwan brothers need to pursue
this 1T they could potentially be held liable, as a TSC
member, to a Beneficiary or to the Attorney General®s
Office. And after that affidavit was proposed or
submitted to the record, 1 talked with the other
Beneficiaries®™ counsel. And we have all agreed -- all
of the Beneficiaries have agreed that if the Settlement
Agreement is adopted and this Petition is dismissed that
we would, likewise, release any TSC members in the same
manner as we have agreed to release the Trustees.
THE COURT: Understood.

Anything from the Attorney General®s Office,
Mr. Hallem?

MR. HALLEM: Yes, Your Honor. 1 think one important
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thing 1s the Attorney General®s Office i1s the one who
initially proposed the settlement terms based upon our
review of the record. This was not generated by the
Trustees. It wasn"t generated by the Beneficiaries. It
was generated by our office based upon our review of the
record as to how to remove things -- to move things
going forward. And we also sent proposals out to all
the parties, including Petitioners here, on i1t. So
everybody knew what we thought about 1t. And we truly
believe that settlement is the best way to deal with
this; that nothing is gained to go forward; and the
structural changes will rectify any of the issues that
will allow the TSC to operate unrestricted under the
terms in the Trust document. We found nothing, based
upon our review, that was criminally actionable or any
personal profit based upon conflict of interest by
individual Trustees. We viewed the i1ssues with the
Trustees as the very beginning, initial i1nvestments iIn
dealing with asset allocation and the type of
investments they went into, which is the resorts. And
then also that they were committed to the construction
of those resorts and during that process did what we
consider things that a charitable fiduciary probably
shouldn™t have done. But at least at this stage they

were done a decade ago, and there was nothing in bad
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faith. It"s just the benefit of 20/20 hindsight and a
whole lot of bad luck. You had the 2008 economic
turnaround that was disaster. You had a hurricane in
the Cayman Islands that was one of the resorts, and you
had a bad location. And you also had some bad
partnering. But together with a very unliquid
investment, all of those type of things are either
outside of the current Trustees®™ control or stuff that
was done In 1999 through 2001 when they made these
initial investments. And at least at this stage to go
back and say, ""What are the reasons of these?", to do a
forensic audit, do all those types of things on it,
you"re talking hundreds of thousands of dollars. And
again, to what end? |If the fiduciaries, at that time
the initial Trustees, which were Mr. Burgdorf and
Mr. Schwan, that"s Alfred Schwan -- Alfred Schwan is
dead. And under the terms of the settlement,
Mr. Burgdorf is going to be removed as a Trustee. So
any powers that the Trustee Succession Committee would
have would be removal of the Trustees that caused the
issues. They"re being removed.

We thought there was some issues dealing with
simultaneous representation on the TSC and also as
Trustees; so we put together, as part of the settlement

document, a structure where you®"re going to have
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separation that will allow truly independent TSC. And
under that they can perform their duties, and the
Trustees have to be accountable to them. Also, during
the process the Beneficiaries are provided more
information so that they can exercise their rights as
Beneficiaries under South Dakota law.

THE COURT: You mentioned that you®d proposed settlement
terms to the Schwan brothers. Did you also -- how did
that work? 1 mean, since we"re all into this discussion
about this prospective contingent Settlement Agreement,
it"s unusual, 1 suppose, that we"re talking about that;
but 1 understand that the argument is essentially being
made to suggest that -- or that fact i1s being entered
into this record to suggest that there®s really nothing
more by relief that could be realized here, a mootness
type argument. But I1"m curious, as long as we"re
talking about it, did the Schwan brothers have the
ability to get the same information that everybody else
got or did they have to sign a release or was it
contingent upon them releasing them before that?

MR. HALLEM: The Schwan brothers have not received the
information that the Attorney General®s Office and
Beneficiaries have received. And in order for the
Beneficiaries and our office to receive 1t, we signed a

confidentiality agreement that limited our ability to
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disclose information in there. And we"ve abided by the
confidentiality agreement. That agreement would not
have effect 1T we determined to pursue an action, but it
did prevent us from disclosing to any party, including
the Schwan brothers. So they have not looked at the
underlying documents that the Beneficiaries and we have.
THE COURT: Thousands of pages somebody said.
MR. HALLEM: 1 think that"s a fair description, Your
Honor .
THE COURT: Okay.

Mr. Welk, I"m iInterested to hear your argument.
MR. WELK: Thank you, Your Honor, and counsel.

Your Honor, let"s just step back for a minute.
We"re dealing with a situation in which we know -- and
whether, and I hate to be this flippant, four, five, six
hundred million, pick your number at various times, of
losses that have occurred. This isn"t a minor matter.
And this matter would have not been brought to the
attention of anybody but for our clients, who, by the
way, are not getting a nickel out of this. They are not
getting any distribution. Theilr sole function is to act
as members of the TSC. And what the agreement -- and
also to build upon what Mr. Hallem said, i1t was
inexplicable 1n this iInstance where the people who are

sitting on the committee that can vote to remove
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trustees has on it three members of the committee, two
of which were some of the members of which actions were
the very issue In this case. So you have seven on there
that are deadlocked: Two Schwan, two others, and the
other three whose actions are at issue in this case. So
it"s a very interesting dilemma when the Schwan brothers
bring to the Court"s attention a 600-million-dollar
loss. Issues are raised as to what happened. And the
only people that have received i1t are the Beneficiaries
and the Attorney General. And the people that are on a
committee whose responsibilities, under the Trust
Instrument, are to remove trustees, to ask and have the
ability to ask for the doings regarding the
administration, have not been able to see the
information. 1 find this highly unusual, Your Honor,
that the people who have complained and that we couldn®t
see 1t. No one offered us, subject to a
confidentiality. We weren"t provided any opportunity to
see the documents. We asked for them. Mr. Saeks has
affidavits. We asked to see the confidentiality order.
We"ve seen nothing on a 600-million-dollar loss.

And this settlement, we believe, i1s i1neffectual to
get to what we have requested In this court. We are not
coming into the court as Petitioners, Your Honor, asking

for money damages. There are specific questions that
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are being asked by the Petitioners. They"re requests
for instructions from the Court. This will not moot
those questions, Your Honor, that are being asked iIn the
Petition. And if this approval would be -- if you would
approve the settlement, there are a number of iIssues.
First of all, you will not have been consistent with the
Trust agreement that the TSC look at the doings of the
Trustees and their administration. The people that have
looked at this are some -- are the Beneficiaries and the
Attorney General®s Office. The Instrument doesn"t give
them the right to ask, under the Instrument itself --
they may have rights under trust law -- to look at the
doings and administration of the Trust. There were
conflict policies. There were investment policies that
existed during the time of these investments. We don"t
know whether they were utilized or not utilized.

And so, Your Honor, also when you peel back this
settlement i1tself to the point -- and | appreciate
Ms. Bollweg"s release to the TSC members. That wasn"t
in the Settlement Agreement. Also in the Settlement
Agreement you will be having people, the names coming
from the Beneficiaries, and then apparently our clients
get to submit some; but the people whose conduct was at
issue will be voting on their replacements. That"s a

problem for us. We"re the ones that brought up the
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issue of the separateness of the TSC and Trustees. But
the people whose conduct is at issue iIs going to be
voting on the replacements. We don"t want that. You
know, we would prefer to have a committee with four
right now and will -- either the Court or someone else
will pick someone independent and start this process
quicker and to get to the independence that apparently
now all of us agree are there. It is —-- we need to get
independent people on there, but the people whose
conduct 1s at issue should not be voting on it.

One of the issues also on the settlement issue that
has sort of -- has gone through some of the other
issues -- and there"s a difference, Your Honor, between
when the Trust Instrument allows a dual appointment.
That 1s the appointment issue. But when someone
occupies a dual appointment and then 1 would call 1t a
situational conflict because of their actions after the
appointment and breaches those duties, that"s a
different issue. And that"s what we have in this
instance, Your Honor, as to what happened.

So we"re saying, Your Honor, as members of the TSC,
why can"t we, as members that have i1t, see the documents
that everybody else has? There®s apparently some
secretness here that people that are charged with

removing trustees can"t see but others can? This 1is
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inexplicable to us, Your Honor, why we shouldn®t have
access to those documents.

We understand, Your Honor, and completely, the
Beneficiaries not wanting to expend money to -- on the
Trust that"s here. But the issue i1s has the
accountability been done? What are the doings of the
Trust and the TSC members? We have a responsibility,
our clients do as members, to look whether they should
be removed, not removed. We didn*"t ask to go spend
hundreds of thousands of dollars iIn litigation. We came
to court to ask you questions, Your Honor, about those
particular duties, responsibilities, and voting. And
that"s why we"re here. So the Petition or the
settlement does not moot the relief that"s sought by the
Petitioners, Your Honor.

THE COURT: 1 have a question on that. Thank you. 1
have a question for you now, and 1"m going to go back to
Mr. Roche.

What about the math? What about the i1ssue that
there are two non-Trustee members of that Trustee
Succession Committee that aren"t in the role of Trustee;
but even they don"t vote with your clients in some of
these cases or some of these matters, and so your
clients are confronted with the situation where they“re

a distinct minority. 1 hate to form party inferences
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about what that means; but it does, as | said a couple
times before, raise questions about Trust governance,
about whether this committee should act as a body by
majority vote or whether one, or in this case two,
members of a minority can take action without the rest
of the -- without the rest of the committee, including
two of whom -- even i1f you throw out the three, two of
whom would still give you a majority.

MR. WELK: Well, two and two is an impasse, Your Honor.
There®s three others that we believe, because of their
actions, shouldn®"t be able to vote. We believe the

fix —- and 1 think all of us agrees with the fix that we
proposed; it"s just taken a while -- and that i1s to make
these separate. The TSC has a function to remove and
appoint and to ask for doings, and the Trustees ought to
be separate. Marvin®s document allowed those to be
appointed, okay. And that doesn"t -- and the
Instrument, as Mr. Roche said, allows that. But when
there are conflicts that arise and issues as to whether
the doings imputed to those, we need to have independent
people. So I agree with you, but I think the answer is
to get independent people on the TSC as quickly as
possible. Because right now if you would say, 'You
can"t vote on your replacement because of the actions

that you"ve done iIn the past,'" and we have four. Let"s
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get three new people on there and constitute a committee
of 1ndependent people and move on.

THE COURT: I understand your argument. 1 guess I
wasn"t saying i1t very artfully; but i1t seems to me you
have two independent people on that committee that
aren"t Trustees. And they"re not persuaded by the
efficacy, seemingly, of Mark and Paul Schwan®"s position.
MR. WELK: Well, 1 don®"t know their motivations. |1
assume i1t"s similar to nobody wants to spend money and
fight about this; but this was 600 million dollars spent
here and lost. So we"re going to move on. 1 mean,
we"re prepared to move on as well 1f there"s a proper
committee, Your Honor. We don"t believe there"s a
proper committee, and that these people shouldn®t vote
on their replacements. 1 think we"re moving to that
weight, Your Honor; but I think the quicker we can get
to the separateness and to answer our questions -- some
of the questions still that remain, even i1If the
settlement was approved by the Court, which we say
should be rejected, we still have questions to ask for
the Court.

THE COURT: That"s my next question to you, Mr. Roche.
My question is -- and 1 think I know your -- I know part
of your answer, but 1 won"t preempt you. The relief

that"s sought initially 1s an accounting, not removal,

Page: 53

R-App. 095




© 0o N o g A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

not anything, an accounting, and instructions, but
specifically, an accounting. As | looked at the case --
I"m newer to 1t than you all are -- but as I looked at
the case -- and 1 thought about the fact that the
Beneficiaries seem satisfied with what they have seen.
I thought about the fact that the Attorney General
seemed satisfied with what he and his designees have
seen. And 1 thought about the description of 1t being
thousands of pages. And 1 saw what 1 believe Paul
Schwan had attached to his affidavit, which was not
thousands of pages and may just be a portion of i1t. |
was left with the question about why not share this
information to the Schwans? That"s the accounting.

MR. ROCHE: Couple responses, Your Honor. The first is
the suggestion that the TSC has been kept in the dark is
not true. It"s In the papers that every year they get
audited financial statements. They get reports on the
investments. They get reports on the distribution
activities, and they have a powwow to come together and
ask any questions that you want to ask.

THE COURT: 1 hear them saying that after several
hundred million dollars of losses they want more, maybe
like the thousands of pages more. What about that?

MR. ROCHE: And the term "accounting' appears in that

Trust Instrument. And it"s up to the TSC and perhaps
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the Beneficiaries to decide what that means; but the TSC
at this point has voted five to two that the accounting
that they®ve received so far has been sufficient. Their
right to information on the TSC springs solely from that
Trust Instrument. The Beneficiaries®™ right to
information is statutory, and there®s no statutory right
that applies to the members of the TSC.

THE COURT: I understand your argument. But as long as
you"re sharing information, I mean, isn"t this an
instance where the truth will set you free or not?

MR. ROCHE: If you want me to be blunt, no. We don"t
think 1t will set us free. We think 1t will take us
down the path to another three years® worth of
litigation where they do a forensic accounting for
hundreds of thousands of dollars, and we"re going to be
litigating this for a number of years going forward.
That"s where we see 1t going. But frankly, that"s a
bridge to no where because even 1t the Schwans come up
with something that, "Oh, we think in hindsight you
shouldn®t have done i1t this way,”™ they don"t have the
right to bring claims against the Trustees. Only the
Beneficiaries do. Members of the TSC do not have a
right to seek to recover damages or any other money from
the Beneficiaries -- or from the Trustees, excuse me.

So even 1T we go down that path, 1t"s just an expensive
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bridge to no where. And that"s been the primary basis
for our objection at this point.

THE COURT: Well, the themes that keep resurfacing here
is that 1f -- let"s just say if a trust, generally
speaking, had trustees who were not performing well,
whose conduct was resulting in big losses for the trust,
and who may be violating their fiduciary duties to act
in the best Interest of the trust when they have
conflicts, all undisclosed, under your theory a minority
of members on a trust committee could never really
redress that, and that condition would be allowed to
persist. That"s the rule that would result in this case
if the Schwans don"t have an opportunity to litigate
this; or am I wrong?

MR. ROCHE: But, Judge, you®"re missing the elephant in
the room that the Schwans have not ever addressed, and
that i1s that this Trust i1s for the Beneficiaries”
benefit. And here you®"ve got them here unanimously
represented by competent counsel. You"ve got the
Attorney General saying "This i1s what we want to happen
with this Trust that was created for our benefit.” And
that"s what distinguishes 1t from the case that you just
suggested. That i1s the elephant iIn the room. They"ve
never addressed that. They"ve never cited one single

authority, case, or anything saying that a matter like
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this could proceed contrary to the wishes of the
Beneficiaries of the Trust, the unanimous iInterest of
the Beneficiaries of the Trust.

MS. BOLLWEG: And, Judge, 1f I might on that particular
point.

THE COURT: Of course.

MS. BOLLWEG: One of the things that has concerned my
clients from the beginning of this case i1s that the
Schwan brothers have stated in their papers that they“re
doing this for the benefit of the Beneficiaries. My
clients are very concerned that they were never
contacted by the Schwan brothers before they brought
this Petition to inquire what their beliefs were, what
they thought should be done in this case. And iIn fact,
we had a meeting in Wisconsin, and we invited the Schwan
brothers and the Trustees to come with us and sit

down --

MR. WELK: Objection, this is off the record -- this is
not In the record, Your Honor. 1"m going to object to
any of these statements by counsel. 1It"s not an
affidavit. It"s just statements that are there, and 1™m
objecting to 1t.

THE COURT: 1 thought 1t was 1n an affidavit. 1 thought
I remembered seeing that somewhere in an affidavit.

MS. BOLLWEG: I believe it was In our response to the
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Petition, Your Honor. But in any event, the point here
is that, just to follow up on what Mr. Roche was saying,
ifT there was some action here and a member -- a minority
member of the TSC felt like there was something bad
going on and they couldn®t get court supervision, they
can certainly bring that iIssue to the attention of the
Beneficiaries, who clearly have the right to go into
court. The Attorney General clearly has the right to
petition for court supervision. So | think the Court"s
concern about non-majority members of the TSC not having
any ability to raise any issues | think i1s taken care of
by the fact that they certainly have the ability to
bring that issue to the attention of the Beneficiaries
and the Attorney General, who obviously have an interest
in investigating breaches of fiduciary duty. That"s
what Beneficiaries and the Attorney General -- that"s
one of the reasons that we"re here.

MR. GOSCH: If I may, Your Honor.

THE COURT: Yes.

MR. GOSCH: The thing that®"s concerning me with

Mr. Welk®"s argument is that was all fine and well until
all the Beneficiaries reached a Settlement Agreement and

gave the releases. And so none of that matters now.

There®s not going to be -- let"s say that i1t showed
there was 600 million embezzled. 1It"s gone. Complete
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release given. There®"s no relief left. None of it
matters. Why do they need to see that any more? It
doesn™t matter. The statute i1s clear. We"ve given the
release. The Trustees, the TSC, are completely
exonerated. They have no future liability. And the
only reason I can see for them still wanting that
information is to see 1If they can foster some future
litigation that isn"t covered by the release. And the
release, as you“"ve seen, iIs a broad release. There"s
nothing left. So I don"t get the argument. As far as I
can see, when the Beneficiaries gave this release,
entered Into this agreement, we got what we wanted iIn
terms of what the Trust is going to do in the future,
and the TSC and the Trustees got what they wanted in the
sense that we"ve given them a complete release. They no
longer have any liability going forward.

THE COURT: Well, your question was a rhetorical one,
you know, what concerns the Schwans. And I don"t know.
Only they know that. But I think If I"m —-- unless I™m
very much mistaken, the amount of the losses here that
have been i1ncurred are very substantial. And 1 can only
guess that that, at some level, prompts them or prompted
them initially to action in this case. They seemed to
be saying as much in their submissions.

Mr. Roche.
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MR. ROCHE: And if I may, Judge. From the beginning of
this, 1t"s always been a focus on looking at one aspect
of the portfolio that had the losses; and there®s been
no mention of the fantastic gains that were achieved in
some of the domestic real estate i1nvestments that were
made. So when we talk about, okay, this Is the number
of losses, you have to recognize that that"s offset by
gains iIn other parts of the portfolio and hundreds of
millions of dollars of distributions to the
Beneficiaries over the course of the Trust. So I want
to put that in perspective for you. Were there losses
offshore? Absolutely. But you also need to look at the
bigger picture.

THE COURT: I understand that perspective. But the
difficulty with that argument is that these losses, if
they"re at all accurate, are very large. Even if
they“re offset, to a certain extent, by success iIn other
areas iIn the portfolio, these are large losses. 1°m not
citing the case on the strength of how large, precisely,
they are; but i1t seems to me that we can all probably
agree that these are large losses.

MR. ROCHE: And you took the words out of my mouth, Your
Honor, which is whether the allegation is one dollar or
10 billion dollars, you still have to apply the law as

it"s written. So you got to put your blinders on and
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say, okay, this is what the law i1s, and the
Beneficiaries have signed off on it.

THE COURT: Understood.

MR. WELK: May 1 respond?

THE COURT: You may, of course.

MR. WELK: Your Honor, one thing that"s missing here is
the intent under the Trust Instruments that"s been
thwarted by this proposed settlement. There is a
specific duty of the TSC to review the accountings and
the doings. Where has that been discharged? That"s not
the responsibility of, frankly, the AG under the
Instrument or even the Beneficiaries. That iIs an
Instrument -- that was set up by Marvin Schwan in the
Instrument. And that"s what our clients are trying to
do is to discharge that responsibility. And that"s not
being done here. Other people have looked at this. The
people on the TSC committee, the only people that have
looked at 1t are the people whose conduct Is at issue
not others.

THE COURT: So the other two non-Trustee members of the
Trust Succession Committee were not privy to this
information?

MR. WELK: Not that we"re aware of, anybody seen it on
any of these documents.

THE COURT: Mr. Ewert and the other gentleman whose name
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escapes me, the other non-Trustee member of the Trustee
Committee.

MR. WELK: Well, since we haven"t seen the agreement, we
don®"t know who the signatories are. We know our
clients. | don"t know 1f they signed i1t or not.

MR. GOSCH: Paul Tweit i1s the other gentleman you were
thinking of.

THE COURT: Thank you.

MR. WELK: 1 think 1t"s important, for the record,
whether they signed or saw any of these documents. |1
don"t think they did.

THE COURT: I do have that question. Were they privy to
this information or not?

MR. ROCHE: No. They"re on the TSC, and the TSC voted
five to two that they were comfortable with the type of
accounting that was provided. Which again, going back a
number of years, Judge, there®s been disclosures that,
"Hey, here"s a loss. Here®s another loss. Hey, this is
coming down the pipe.” This didn"t come out of no where
as has been alleged. And the TSC has been kept entirely
up to speed on this. And so that"s why there®"s some
historical background for you for why these other
gentlemen, like the Beneficiaries, are saying, ''Let"s
look forward and move on rather than dwell iIn the past

and spend hundreds of thousands of dollars litigating
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for to no end.”
THE COURT: It seems like, you know, the argument is
sort of a —-- 1 don"t know, an argument that essentially
says or presupposes that there®s nothing that, In the
view of the Beneficiaries, that can be gained through
court supervision; much could be lost; and so we"re just
going to go ahead and look forward. The rest, including
the hundreds of millions of dollars of losses, is water
over the dam; and we"re not going to worry about clueing
in the Trust Succession Committee with the additional
information. But they, it seems to me, even apart for a
moment the question of statutory standing -- It seems to
me they do have a need to know, under the Trust
document, about those losses. And 1t seems to me that
your principal argument here, Mr. Roche, is that, again,
they just don"t have the votes, even excluding the non-
Trustee -- excuse me, even excluding Trustee members of
the committee, they don"t have the votes to compel.

Am 1 right?
MR. ROCHE: That 1s correct.
THE COURT: Mr. Welk, what about that? Are your
clients, at some point, confronted with a situation
where they truly don"t have the votes to compel what you
have yourself described as the intent of the Settlor? |

mean, Mr. Schwan says, "All right. We"ll have this
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Trustee Succession Committee. It has these oversight
powers, and 1t acts through i1ts members by a majority
vote.”" And we don"t have that here. So how does that
reconcile with your argument?

MR. WELK: Well, in this Instance the majority Iis
constituted -- you have to say are we dealing in the
future where we don"t have three people that are
conflicted by looking at these particular vote? Then
the answer i1s they have a minority position. But one of
the questions we asked this Court is precisely that
question, Your Honor. |If you"re outvoted iIn a majority,
is that sufficient i1f you know that? If you know
somebody 1s embezzling money and you lose, is that i1t?
We"re done? You“ve discharged your responsibilities,
but you"ve been outvoted? That"s one of the questions
that we"re having here. 1 think in the future -- I1t"s
really a multifaceted question you have because we have
the current situation where we have three people sitting
there. In the future 1f you had independent people
whose -- whose actions are not at issue, | think It"s a
different story. Right now you have an impasse if you
don"t -- 1f you discount the three people whose actions
may be at issue.

THE COURT: You have an impasse, and you do not have a

majority right now.
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MR. WELK: Right.

MR. ROCHE: And Mr. Welk makes an interesting point
which i1s, "Hey, in the future maybe the TSC does ask for
this information.” And i1If the TSC does ask for the
information, then I think the Trustees are obligated to
respond. And that"s the whole point for why we
shouldn™t go down this path is that the Settlement
Agreement provides for a transition into an independent
TSC. And it very well may be that that independent TSC
asks for these i1tems. And at that point that TSC will
be provided the materials that were -- have been
provided to the Beneficiaries and the Attorney General®s
Office.

THE COURT: Doesn"t the resolution skip a step? Doesn"t
it sort of frustrate the iIntent on the part of the
Settlor iIn this case 1T the Trust selection -- excuse
me, the Trust Succession Committee is effectively out?
They"re out. And they have a greater oversight role --
they have the oversight role, not just the principal
one. They have the oversight role for reviewing,
hiring, and firing trustees. And so you can make an
argument, again, just a little bit more intuitive than
connected more directly to particular principles or
statutes; but you could make an argument, It seems to

me, that the one body that"s vested with the authority
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to hire and fire doesn®"t have the iInformation that the
Beneficiaries and the Attorney General have. And i1t"s
done not in a vacuum in the context of hundreds of
millions of dollars of losses. That seems unusual.
Seems an unusual circumstance.

MS. BOLLWEG: Judge Salter, 1 think one of the
overriding things that 1 see about the argument about
the TSC, two members of the TSC still needing to do an
accounting, i1s that the whole purpose of the TSC is to
protect the Beneficiaries. They don"t have any reason
to protect themselves. Their whole purpose in this
Instrument is to be there to protect the Beneficiaries.
And if the Beneficiaries have now come forward and said
"We don"t need your protection, and we don"t want your
protection as to past actions,'™ then I think they“ve
fulfilled their duties.

THE COURT: 1 suppose the argument i1s even if there was
a disagreement on that discreet point, the next question
would be that even 1f they haven®t, what could be
ordered In terms of relief. Okay.

MR. ROCHE: And that"s a good point, if I may, Your
Honor, that the sole power that the TSC members have is
to remove Trustees. They don"t have the power to bring
any claims against the Trustees. The only thing they

can do is remove Trustees.

Page: 66

R-App. 108




© 0o N o g A~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE COURT: Or hire them.

MR. ROCHE: Or hire them. Absolutely.

THE COURT: Okay. 1 have a couple of unconnected
questions. Before I leave, though, we"ve got some time.
I want to make sure everyone has had enough opportunity
to add anything they want to add. 1 have your
arguments. [Is there anything else?

Mr. Roche, your submissions in the initial motion
or brief that you had last summer seem to suggest an
attenuated connection with or between the Foundation in
South Dakota. | read that as being contextual and that
you are not otherwise challenging the Court®s
jurisdiction to act here. Am I right?

MR. ROCHE: That"s correct, Your Honor. Except, as we
did lay out i1n our papers, there was -- there®s language
in the Trust Instrument where the Settlor provided that
iT there was any question over the meaning of a term iIn
the Instrument, the Trustees were entitled to construe
that In order to avoid the Trust coming under court
supervision. So --

THE COURT: That was when 1 said earlier 1 suspected
what you were going to tell me. That"s what 1 thought
part of your answer was going to be based upon the
strength of the South Dakota Supreme Court®s earlier

decision 1In 2006 in the Great Grandchildren Trust case.
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But --

MR. ROCHE: We"re not contesting that 21-22 applies I
guess 1s what 1"m saying.

THE COURT: Okay. So there®s not a jurisdictional
argument.

MR. ROCHE: No.

THE COURT: All right. What about the claim you made
earlier? We haven"t touched upon i1t. Where does 1t fit
into your overall argument the claim you made in one or
both of your briefs, i1f not your more recent Petition,
that that language that gives to the Trustees iIn this
case sole discretion, gives them also the ability, iIn
this case, to determine the sufficiency of an
accounting, to determine the sufficiency of their
relationship, vis-a-vis the Trust selection or
Succession Committee? Is that how that works i1n your
view?

MR. ROCHE: 1It"s the definition of an accounting.
Again, remember that every year -- this 1s without
complaint from either of the Schwans, by the way -- but
the Trustee Succession Committee gets the audited
financials, reports on iInvestment, reports on
distributions, and then an opportunity to ask questions.
And that"s how it"s gone on for years. And it"s

certainly within the realm of reasonableness for the
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Trustees to construe the word "accounting,”™ as i1t"s used
in the Trust Instrument, to mean exactly that, which is
something that"s been accepted and relied upon by them
for a number of years.

THE COURT: But they are, even under that standard,
bound by standards of good faith and reasonable
judgment, which may beg the question about whether
they"ve exercised that In this case to perhaps
anticipate the objection from the Schwans.

MR. ROCHE: And the good faith and reasonable judgment,
I think, §s based on the past history, and this is
historically how the accountings have been done to the
TSC.

THE COURT: Okay.

Does anyone else have -- I"ve got all my questions
that have been addressed, either in my question and
answer directly or in other --

MR. SHEPARD: Your Honor, may 1| just respond very
briefly on the last point about the Trustee discretion?
Couple of points. 1 think In -- and we"ve submitted an
affidavit from Paul Schwan describing the extent of
information provided by the Trustees to the TSC sort of
on an annual basis. What I think is very clear from the
submission from Mr. Schwan was that the -- prior to the

spring of 2013 what the TSC members got was a
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30,000-foot summary of what was going on with these
offshore investments. What happened in 2013 iIn the
spring was that the Trustees informed the TSC that there
were —-- i1n addition to one -- the i1nvestment in the
Bahamas that had already been written off, which i1s iIn
the documents, what they learned in the spring of 2013
was that there were 450 million dollars of additional
losses In Costa Rica and Grand Cayman. And up until
that time, 1f you look at the audited financials and the
other documents that Mr. Roche has mentioned, those very
investments show up as assets of the Foundation. The
TSC, up until that time, was never informed that there
was now really what amounts to something like 600
million dollars in losses.

So you know, what -- 1 think there has to be
consideration for the -- as you refer to earlier, the
magnitude of the loss that became apparent in 2013 when
considering what 1s a reasonable accounting. It -- for
the Trustees to say we get to decide what iIs a
reasonable accounting in light of a 600-million-dollar
loss -- 1f they are interpreting what they have already
provided to preclude further review by the TSC or the
Court I think is a clear breach of their own duties and
would be against public policy. They can"t restrict

their own accountability and say, "Well, that"s all
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you"re going to get. We"ve decided that there®s -- that
this 1Is what the document means,' and by doing so
preclude TSC and Court review of what"s happened.
THE COURT: Thank you. You know what, I understood
that. 1 guess a couple things come to my mind when |
have seen the references to -- you know, suggestion this
is a belated effort by the Schwan brothers. One, 1
don"t see that accompanied by any legal argument that
they are either time-barred or somehow precluded by some
equitable defense or doctrine such as laches. So I
don"t see that. The other thing iIs that i1t appears as
though the losses -- unless 1™m, again, misreading the
record; and someone tell me 1f 1"m factually on -- but
it seems as though the losses were, 1f you will,
somewhat being calculated in succession along the way
and may have reached a tipping point in May of 2013.
That"s sort of how I read the record. But in any event,
whatever prompted them to act whenever they acted is, as
I said, not connected to a legal argument that they
waited too long and are legally prohibited from acting
here now.

I had one other factual question, and I don"t need
to know the details of 1t. But It seems to me we"ve
been all around this issue. But i1t seems to me that

whatever was provided to members of the Trust Succession
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Committee along the way, prior to this Petition, let"s
say, I1s an amount of information that is far less
detailed than information that was presented to the
Beneficiaries and the Attorney General. Am 1 correct

in —-—— without testimony or anything else -- am | correct
in taking that as -- you don"t have to agree. But 1is
that factually correct and can 1 consider that? 1 don"t
know that i1t will be significant or not. | just want to
know .

MR. ROCHE: 1 think the volume of documents is correct;
but as far as the chance and opportunity to ask
questions at TSC meetings versus meetings with
Beneficiaries, it"s been, 1 think, an open book by the
Trustees on both stages.

THE COURT: The volume of information. Was the volume
of information, the detail of the iInformation that was
shared with the Beneficiaries and with the Attorney
General, more, and significantly more, than what the
members of the Trust Succession Committee were receiving
along the way at the annual meetings?

MR. ROCHE: From a physical count up the documents, yes.
What was provided to the Beneficiaries and the AG was
more.

THE COURT: And 1 can accept that and no one has a

disagreement with me accepting that without further need
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of testimony? That can be stipulated? Again, | don"t
know to what extent that"s significant, but I have that
in my notes.

Ms. Bollweg?

MS. BOLLWEG: Yes, Your Honor.

THE COURT: Mr. Gosch?

MR. GOSCH: That"s correct, Your Honor.
THE COURT: Mr. Hallem?

MR. HALLEM: Yes.

THE COURT: Mr. Shepard is nodding.

All right. Well, here"s -- my sense is that, one,
we"ve made 1t into court after a couple of efforts iIn
the past to have a hearing like this. We"ve made 1t
into court, and we"ve had this hearing, which is not a
merits hearing in the event that 1 decide that the
Petition can go through. That"s something different.
What we®"ve handled here today, In my view, is oral
argument on whether these dispositive motions should be
granted or not. 1°"m going to take that question, those
questions, under advisement. The parties have been
waiting for a while for some resolution. | think the
parties collectively, all of them, are anxious to move
on to whatever follows from our hearing today. And I™m
cognizant of that, and I"m going to endeavor to give you

a written decision as quickly as I can. But it iIs a
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complicated case. And i1t involves, as | said earlier --
a little bit self-conscious because 1t involves, to a
certain extent, quite a bit that"s preceded my
involvement iIn the case. 1 want to make sure that I™m
reflecting enough on everything in the case and that
I"m, to the extent that I need to, picking up on all
aspects of the record that bear upon a legal analysis iIn
this case. So I am going to take it under advisement,
and I am going to issue a written decision just as soon
as | possibly can.

Is there anything else from anyone?
MS. BOLLWEG: No, Your Honor.
MR. WELK: Not from the Petitioners, Your Honor.
MR. ROCHE: Judge, we had a proposed order that I
cleared with Mr. Welk where you would allow us to file
the affidavit that 1 provided to you under, | guess,
double seal you would call it.
THE COURT: 1 misspoke.
MR. ROCHE: May 1 approach?
THE COURT: You may. I misspoke. That was one thing 1
did want to talk about. Forgive me. This i1s the 1997
Settlement Agreement?
MR. ROCHE: That"s correct.
THE COURT: 1 have that in my notes. 1 said 1"m not

entirely sure why 1 have it, but it was sent to me in
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camera, and | need to disclose that | have 1t. So I can
have 1t and I can look at i1t? We got a stipulation
here. 1 think has everyone signed off on 1t? If not,
everyone is nodding. Ms. Bollweg is nodding. Mr. Welk
IS nodding yes.
MR. WELK: Yes, Your Honor.
MR. GOSCH: Yes.
MR. HALLEM: Yes, Your Honor.
THE COURT: Okay. 1"ve signed that. Thanks for
reminding me of that.

All right. With that, we"ll be i1n recess. | hope
you all have a good day. Good to see you here this
afternoon. Thank you very much for your thoughtful

submissions and your thoughtful arguments.

(Proceedings concluded at 3:22 p.m.)
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CERTIFICATE

STATE OF SOUTH DAKOTA )
COUNTY OF MINNEHAHA ) >S

THIS IS TO CERTIFY that I, Carla Dedula, Official Court
Reporter for the Circuit Court, Second Judicial Circuit,
Sioux Falls, Minnehaha County, South Dakota, took the
proceedings of the foregoing case, and the foregoing pages 1

- 75 iInclusive, are a true and correct transcript of my

stenotype notes.

Dated at Sioux Falls, South Dakota this 2nd day of March,

2015.

/s/Carla Dedula
CARLA DEDULA RPR, CRR
Commission expires May 24, 2020
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PRELIMINARY STATEMENT

References to the settled record as reflected by the Clerk’s Index are cited as
(R.). References to the Appendix to the Appellants’ Brief are cited as (App.).
References to the Appendix to the Trustees’ Appellee Brief are cited as (R-App.).
References to the transcript of the February 23, 2015 motions hearing before the

circuit court are cited as (HT).

REQUEST FOR ORAL ARGUMENT

The Attorney General and trust beneficiaries respectfully request the privilege

of oral argument.



II.

STATEMENT OF THE ISSUES

Are the two Schwan brothers either “beneficiaries” or “fiduciaries” as
defined by SDCL 21-22-1 so as to authorize them to bring a petition for
court supervision of the charitable trust pursuant to SDCL 21-22-9?

The circuit court held that the Schwan brothers, acting as individual members
of the Trustee Succession Committee without the support of that committee,
are neither beneficiaries nor fiduciaries as defined by SDCL 21-22-1 and thus
did not have statutory standing to bring a petition for court supervision, a
legal defect constituting “good cause” to deny the petition under SDCL 21-22-
9. The circuit court therefore granted the joint motion for summary judgment
brought by the Attorney General’s Office, trust beneficiaries, and trustees and
dismissed the petition.

e SDCL 21-22-1(1)
e SDCL 21-22-1(3)
e SDCL 21-22-9

® [n re Reese Trust, 2009 S.D. 111, 776 N.W.2d 832

Is there “good cause” to decline court supervision of the charitable trust
under SDCL 21-22-9 as the result of settlement negotiated between the
Attorney General’s Office, trust beneficiaries, and trustees?

The circuit court held that good cause existed to decline court supervision
under SDCL 21-22-9 due to the two Schwan brothers’ lack of statutory
standing to bring such a petition, but did not hold that the settlement

agreement reached between the Attorney General’s Office, beneficiaries, and
trustees itself constituted good cause to decline court supervision.

e SDCL 21-22-9
e SDCL 55-9-5
® [nre Geppert's Estate, 59 N.W.2d 727 (S.D. 1953)

®  Schmidt v. Pine Lawn Memorial Park, Inc., 278 N.W.2d 180 (S8.D. 1979)



STATEMENT OF THE CASE

The Marvin M. Schwan Charitable Foundation (“Foundation” or “trust”) is a
tax-exempt charitable trust established by its donor, Marvin Schwan, under South
Dakota law. The Foundation was organized to be operated exclusively for the
support and benefit of seven religious organizations selected by Mr. Schwan and
named as the trust’s beneficiaries: (1) Wisconsin Evangelical Lutheran Synod; (2) The
Lutheran Church — Missouri Synod; (3) Wisconsin Lutheran College Conference,
Inc.; (4) Evangelical Lutheran Synod; (5) Bethany Lutheran College; (6) International
Lutheran Layman’s League, Inc.; and (7) Wisconsin Evangelical Lutheran Synod of
Kingdom Workers, Inc. (“beneficiaries”).

Like most charitable trusts, the Foundation is governed by a board of trustees.
Marvin Schwan appointed his brother, Alfred Schwan, and good friend, Lawrence
Burgdorf, as the original trustees and did not select any of his children to be trustees.
Today, the Foundation has five trustees: Burgdorf, Keith Boheim, Kent Raabe, Gary
Stimac, and Lyle Fanning (“trustees”). According to the terms of the trust, any new
trustees are elected by the seven-member Trustee Succession Committee (““ITSC”).
Mark Schwan and Paul Schwan (the “Schwans”), two of Marvin Schwan’s sons,
occupy two of the seven seats on the TSC. They are not trustees, beneficiaries, or
donors of the trust and have never had any financial or other beneficial interest in the

Foundation.



The Schwan petition

The two Schwan brothers were unhappy with the level of detail in the volume
of information provided to the TSC regarding certain large investment losses
incurred by the Foundation. And so on June 3, 2014, they filed a Petition for Court
Supervision and Enforcement of Charitable Trust and for Court Instructions in
Minnehaha County Circuit Court of the Second Judicial Circuit. (R. 1). The case was
assigned to the Honorable Robin J. Houwman, Circuit Judge.

The Schwan petition sought to have the South Dakota courts assume
supervision of the trust pursuant to SDCL 21-22-9 and provide a catalogue of
instructions to the trustees regarding its operation. (R. 15, 18). None of the other
tive appointed members of the TSC — three of whom are trustees as contemplated
and permitted by the trust instrument — supported the Schwan petition.

On June 6, 2014, the Attorney General filed a notice of appearance in
furtherance of his statutory duties to represent the beneficiaries of a charitable trust
and “enforce such trusts by proper proceedings in the courts.” (R. 104). Separate
counsel for the trustees and beneficiaries noticed their appearances as well.

The trustees’ motion to dismiss

On July 30, 2014, the trustees filed a Motion to Dismiss the Petition and for
Judgment on the Pleadings contending that the Schwan brothers, representing only
two of the seven members of the TSC, did not have standing under SDCL 21-22-9 to
seek court supervision of a charitable trust. (R. 152). On August 6, 2014, the

beneficiaries filed their response in opposition to the Schwan petition stating:



Before filing the present Petition, neither Paul nor Mark Schwan
contacted any of the beneficiaries of the Schwan Foundation to
determine their wishes regarding court supervision over the trust. The
beneficiaries of the Schwan Foundation have never asked Paul or Mark
Schwan to represent their interests regarding any of the matters set
forth in the Petition. The beneficiaries are satisfied at this time with
the Trustees’ commitment to them to provide information regarding
the losses described in the Petition.

(R. 213). As a result, the beneficiaries asked the circuit court to decline to comply
with the Schwan brothers’ derivative effort to impose court supervision on the trust.
The Attorney General’s request to stay the proceedings
On August 12, 2015, the Attorney General also filed a response. (R. 222).
The Attorney General explained that it had been in contact with the trustees, the
beneficiaries, as well as the Schwan brothers, and that the trustees had agreed to
provide detailed information regarding the investments in question both to the
Attorney General’s Office and the beneficiaries. (R. 223). As the response further
explained:
The Attorney General’s Office notes that while the Trustees have
contested the standing of Petitioners, they have not contested the
Court’s supervisory jurisdiction over the Marvin M. Schwan Charitable
Foundation, or the standing of the Beneficiaries and the Attorney
General’s Office to request an accounting. It is also apparent from
their filing, that the Beneficiaries do not want to become involved in or
have the Trustees embroiled in protracted litigation with its associated
costs and unknowns where the Trustees have agreed to provide them
information regarding their investment activities.
(R. 223). The Attorney General’s Office stated that it was sympathetic with the
beneficiaries” concerns and requested that both the Schwan petition and motion to

dismiss be held “in abeyance for an initial period of three months to allow time to

obtain and review the information provided by the Trustees...” (R. 224).
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After the submission of this response, the parties filed a stipulated motion for
a ninety-day abeyance to allow the beneficiaries and South Dakota Attorney General’s
Office “to obtain and review documents and information regarding the Marvin M.
Schwan Charitable Foundation trustees’ investment activities.” (R. 308). On
September 14, 2014, the circuit court granted the motion. (R. 332).

The settlement agreement and joint motion to dismiss

On February 17, 2015, after reviewing the information provided by the
trustees concerning their investment activities, the Attorney General’s Office,
beneficiaries, and trustees filed a joint motion to dismiss the Schwan petition and
terminate the prospect of court supervision. (R. 392). As indicated in the motion,
the Attorney General, beneficiaries, and trustees had negotiated a settlement
agreement (attached to the motion as Exhibit 1) that would resolve each of their
respective concerns and effect substantial operational and personnel changes to the
trust creating a separation of identity between the trustees and TSC and reforming
the Foundations’ investment policies. (R. 393).

In light of this settlement, which was contingent upon dismissal of the Schwan
petition, the Attorney General’s Office, beneficiaries, and trustees believed that
“continued litigation over the June 2014 Petition would be contrary to the best
interests of the Beneficiaries and would needlessly waste additional assets” and that
“Court supervision of the Foundation will be unnecessary and impractical and it

would involve unnecessary expense to the Foundation.” (R. 394).



By that time, the action had been transferred to the Honorable Mark E. Salter,

Circuit Judge. On May 18, 2015, the circuit court served notice of its intent to treat

the joint motion to dismiss as a joint motion for summary judgment pursuant to

SDCL 15-6-12(b). (R. 501, 503).

A hearing on the motion was held before Judge Salter on February 23, 2015.

At the hearing, counsel for each of the trust’s beneficiaries signaled their strong

support for the settlement and noted that they, like the Attorney General’s Office,

had reviewed all of the pertinent information, found no evidence of personal profit

by any of the trustees, concluded that nothing would be gained by court supervision,

and ratified the conduct of the trustees and the TSC. (HT 39-43, 59). As

summarized by Assistant Attorney General Jeff Hallem at the hearing:

[TThe Attorney General’s Office is the one who initially proposed the
settlement terms based upon our review of the record. This was not
generated by the Trustees. It wasn’t generated by the Beneficiaries. It
was generated by our office based upon our review of the record as to
how to remove things — to move things going forward. And we also
sent proposals out to all the parties, including Petitioners here, on it.
So everybody knew what we thought about it. And we truly believe
that settlement is the best way to deal with this; that nothing is gained
to go forward; and the structural changes will rectify any of the issues
that will allow the TSC to operate unrestricted under the terms in the
Trust document. We found nothing, based upon our review, that was
criminally actionable for any personal profit based upon conflict of
interest by individual Trustees.

(HT 44). The beneficiaries further agreed to waive any conceivable liability of the

trustees, TSC, or any of its individual members. (HT 43, 59).



The Memorandum Opinion and Order

On July 13, 2015, the circuit court issued its Memorandum Opinion and
Order. (R. 571). The circuit court first held that the settlement agreement reached
between the Attorney General’s Office, the beneficiaries, and the trustees did not
render the controversy moot. (R. 577). Next, it concluded that the question of
statutory standing did not implicate the court’s subject matter jurisdiction. (R. 578).
Finally, the court held that the two Schwan brothers, acting on their own without the
support of TSC, were neither beneficiaries nor fiduciaries with standing to bring an
action to force court supervision of a charitable trust pursuant to SDCL 21-22-9. (R.
584-89). As a result, the court concluded, “good cause” to deny the petition existed
under that statute “because the Schwans are not proper parties to seek court
supervision for the Foundation.” (R. 581).

The circuit court thus granted the joint motion for summary judgment, (R.

590), and on August 3, 2015, entered its judgment of dismissal. (R. 615).

STATEMENT OF THE FACTS

Apart from the description of the parties and the legal proceedings
summarized above, there are very few additional facts relevant to the legal questions
presented by this appeal.

The Marvin M. Schwan Charitable Foundation charges its board of trustees,
not the Trustee Succession Committee, with administering the trust. (R. 2). The
seven religious or educational institutions that the trust instrument designates as its

beneficiaries are the only entities entitled to receive distributions. (R. 23).
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The Schwan brothers are two membets of the Trustee Succession Committee,
which consists of seven total members; Mark Schwan, Paul Schwan, Paul Tweit,
Dave Ewert, Kent Raabe, Keith Boheim, and Lawrence Burgdorf. (R.5).

After the Schwan brothers filed this petition, representatives of the Attorney
General, the beneficiaries, and the trustees reached and executed a settlement
agreement that would effectively resolve all potential issues raised by the Schwan
petition. (R. 409-10). The beneficiaries stipulated in open Court that they waive all
potential claims against the trustees, the TSC, and its individual members arising out
of any matters that are the subject of the Schwan petition when the settlement
agreement becomes effective. (HT 39-43, 59). The Attorney General, beneficiaries,
and trustees believe that continued litigation would be contrary to the best interests

of the beneficiaries and would needlessly waste additional trust assets. (R. 393).

STANDARD OF REVIEW

This Court reviews the question of whether the moving party was entitled to
summary judgment de novo. See AMCO Ins. Co. v. Employers Mut. Cas. Co., 2014 S.D.
20,96 n.2, 845 N.W.2d 918, 920. The interpretation of statutes present a question of
law that this Court reviews de novo. See In re B.Y. Development, Inc., 2010 S.D. 57,9 7,
785 N.W.2d 296, 299; Verry v. City of Belle Fourche, 1999 S.D. 102, 6, 598 N.W.2d
544, 546. The interpretation of the terms of a trust also presents a question of law
reviewed de novo. See In re Schwan 1996 Great, Great Grandchildren’s Trust, 2006 S.D. 9,

911,709 N.W.2d 849, 852.



ARGUMENT

I. The circuit court correctly held that the Schwan brothers do not have
standing under SDCL 21-22-9 to bring an action to force court
supervision of this charitable trust.

The Attorney General and beneficiaries join in the analysis and authorities
presented by the trustees on this issue in their appellee brief filed with this Court.
The circuit court properly rejected the alternative contentions by the Schwans that
they are either beneficiaries or fiduciaries of the Foundation so as to give them
standing to bring an action for court supervision under SDCL 21-22-9.

The Schwan brothers have no beneficial interest in the trust within the
meaning of SDCL 21-22-1(1) for purposes of beneficiary status under SDCL 21-22-9.
See In re Reese Trust, 2009 S.D. 111, 9 12-13, 776 N.W.2d 832, 835-36 (holding that a
foundation was a beneficiary of a charitable trust within the meaning of SDCL 21-22-
1(1) because it had received distributions). And the two brothers are not, acting
alone without the support of the Trustee Succession Committee, themselves a “trust
committee” within the meaning SDCL 21-22-1(3) for purposes of fiduciary status
under SDCL 21-22-9. For all of the reasons expressed by the circuit court and
articulated in the brief submitted by the trustees, this Court should affirm the grant of
summary judgment and dismissal of the Schwan petition for lack of standing.

II.  The settlement negotiated by the Attorney General, beneficiaries, and
trustees establishes “good cause” within the meaning of SDCL 21-22-9
to deny the Schwan petition for court supervision.

The Attorney General and beneficiaries also join in the analysis and authorities

presented by the trustees on this issue in their appellee brief filed with this Court.

Under the governing statute, upon the filing of a petition for court supervision of a

-10 -



charitable trust, “the court shall fix a time and place for hearing thereon ... and, upon
such hearing, enter an order assuming supervision #nless good cause to the contrary is
shown.”  SDCL 21-22-9 (emphasis supplied).

As noted by a leading commentator, “good cause shown is one of the few
standard legal expressions that are neither prolix nor inaccessible to nonlawyers.”
Bryan A. Garner, A Dictionary of Modern 1egal Usage, 388 (Oxford 2d ed. 1995).
“Good cause” is generally defined as a “[l]egally sufficient cause or reason.” Black’s
Law Dictionary, 692 (West 6th ed. 1990). In the context of SDCL 21-22-9, then, good
cause for declining to enter an order assuming court supervision may be shown by
demonstrating a legally sufficient cause or reason not to do so under the
circumstances.

That standard has been met in this case. Even apart from the issue of
standing, the circuit court plainly had good cause under SDCL 21-22-9 to deny the
Schwan petition for court supervision of a charitable trust where the petition is
contrary to the express wishes of the Attorney General’s Office, each of the trust’s
beneficiaries, and all of the trustees in light of the settlement agreement negotiated
between them to resolve the issues raised in the petition.

Under the common law, courts have traditionally recognized that state
attorneys general are the appropriate parties to bring suit to enforce fiduciary duties
that charitable entities owe to their beneficiaries or the public at large, adopting the
principle that “the state, as parens patriae, superintends the management of all public

charities or trusts, and in these matters acts through her attorney general.” Pegple ex.
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rel. Ellert v. Cogswell, 45 P. 270, 271 (Cal. 1896). As explained by Blackstone, the
heritage of charitable enforcement by the Crown dates to medieval England and was
eventually codified by the Statute of Elizabeth enacted in 1601:

The king, as parens patriae, has general superintendence of all charities;
which he exercises by the keeper of his conscience, the chancellor.
And therefore, whenever it is necessary, the attorney general, at the
relation of some informant, (who is usually called the relator) files ex
officio an information in the court of chancery to have the charity
properly established. By statute also 43 Eliz. C. 4, authority is given to
the lord chancellor or lord keeper, and to the chancellor of the duchy
of Lancaster, respectively, to grant commission under their several
seals, to inquire into any abuses of charitable donations, and rectify the
same by decree; which may be reviewed in the respective courts of the
several chancellors, upon exceptions taken thereto.

William Blackstone, Commentaries on the Laws of England 427-28 (3d ed. 1768).l
This Court has recognized the traditional common law approach, explaining
that the Attorney General is a proper party to take action to enforce a charitable trust,

if necessary, over the objections of those who are not its intended beneficiaries. See

In re Geppert’s Estate, 59 N.W.2d 727, 731 (S.D. 1953) (explaining that “[t]he laws of

" See also Trustees of the Philadelphia Baptist Ass'n v. Hart’s Executors, 17 U.S. (4 Wheat) 1,
27-50 (1819) (Marshall, C.J.) (holding, erroneously, that the sole basis for the English
Crown’s jurisdiction over charities was rooted in the Statute of Elizabeth); Trustees of
Dartmonth College v. Woodward, 17 U.S. (4 Wheat) 518, 643-45 (1819) (Marshall, C.]J.)
(explaining that only the “Crown” or state, acting through the attorney general, and
trustees had enforcement powers over charitable trust, and the trustees only when
acting in a collective and fiduciary capacity rather than in an individual or private
capacity); Vidal v. Girard, 43 U.S. (2 How.) 127, 196 (1844) (Story, J.) (effectively
overruling Hart's Executors and holding that because charitable enforcement was part
of the equity law of England, rather than having been conferred solely by the Statute
of Elizabeth, the power, authority, and jurisdiction of state attorneys general to
enforce charitable trusts was part of American common law independent of any
statutory authority).

-12 -



this state do not require the diversion of this fund from the religious and charitable
use to which testator clearly intended it should be devoted, to the benefit of his
relatives which he clearly indicated should not receive it”).

Following In re Geppert’s Estate, the South Dakota Legislature codified the
Attorney General’s role in enforcing the terms of a charitable trust. See SDCL 55-9-5
(enacted pursuant to SL 1955, Ch. 429, § 3). That statute now provides that “the
attorney general shall represent the beneficiaries in all cases arising under this chapter,
and the attorney general shall enforce such trusts by proper proceedings in the

courts.” Id. Pursuant to that statute, the Attorney General not only represents the

interests of the beneficiaries to the charitable trust, but that of the public as well.?

Distilled to its essence, the Schwan petition raises the following substantive
issues and requests for relief: (1) an accounting through court supervision of the
investment activities of the trust; (2) resolution through court supervision of any
ovetlap between the trustees and TSC; and (3) resolution through court declarations
questions of interpretation concerning the TSC and its interaction with the trustees.
The settlement agreement negotiated by the beneficiaries, trustees, the Attorney
General acting pursuant to SDCL 55-9-5 resolves each of these issues.

The Schwan brothers argue that the circuit court should have required the

trustees to further “account” to the Trustee Succession Committee regarding the

2 See, e.g., Schmidt v. Pine Lawn Memorial Park, Inc., 227 N.W.2d 438, 441 (S.D. 1975)
(Schmidt 1), Schmidt v. Pine Lawn Memorial Park, Inc., 278 N.W.2d 180, 182 (S.D. 1979)
(Schmidt 11); Estate of Hamm, 262 N.W.2d 201, 206 0.7 (S.D. 1978); Banner Health System
v. Long, 2003 S.D. 60, 663 N.W.2d 242.
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investments at issue to ensure that the TSC is fulfilling its fiduciary duties under the
trust document, despite the fact that the committee voted against such action. But
the TSC’s fiduciary duties and other responsibilities are to the Foundation’s named
beneficiaries. As set forth in the settlement agreement, the trustees have provided
information regarding the issues raised in the Schwan petition both to the
beneficiaries and the Attorney General’s Office. After reviewing this information, all
of the affected parties agreed to a resolution making substantial changes to the
operation and structure of the Foundation that each has determined to be in their
best interests.

The settlement establishes a plan that ends any overlap between the trustees
and TSC in an effective, practical, and expedient manner. (R. 409-10). The
settlement further requires the trustees to provide information to the beneficiaries
and TSC at a level consistent with the recent disclosures by the trustees and honor
reasonable requests for additional information. (R. 409-10). In addition, a new
investment policy has been adopted to address concerns relating to the type of
investments criticized by the Schwan brothers in their petition. (HT 41). Upon
implementation of the settlement, no trustee will be a member of the TSC and
sufficient safeguards will be in place to ensure trustee compliance with all adopted
policies. (R. 409-10; HT 42, 45-46). There will be no apparent conflict of interest
and thus no need for the courts to enter further declarations. See Schmidr 11, 278

N.W.2d at 182 (holding that interests of beneficiaries of charitable trust were
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protected where Attorney General conducted investigation concluding that
settlement of dispute was legitimate and appropriate).

Furthermore, to the extent that there could be any potential liability of the
trustees for any breach of fiduciary duty, the settlement agreement provides for a
complete release by all beneficiaries. See SDCL 55-4-31 (providing that “[a]ny such
beneficiary may release the trustee from liability to such beneficiary for past violations
of any of the provisions of this chapter” and that “[n]o consideration is required for
the consent, release, or ratification to be valid”). In addition, the beneficiaries have
waived any potential liability of the TSC or its members for the activities described in
the Schwan petition and the Attorney General’s Office has assured that it will pursue
no additional action so long as the negotiated resolution is finalized. (HT 43).

Where the beneficiaries of a charitable trust — the only parties injured by
alleged breaches of fiduciary duty or other conduct — have released the trustees
pursuant to a settlement agreement drafted by the Attorney General following his
independent review, there is little point to individual members of the TSC prolonging
an expensive and quixotic quest to reopen and litigate that which has already been
resolved. No additional effectual relief could be gained by the trust’s beneficiaries
from continued litigation. As far as the Attorney General and trust beneficiaries are
concerned, this matter has been thoroughly examined and properly addressed.

Although this issue was presented to the circuit court by the Attorney General
and beneficiaries within the context of their argument that the Schwan petition was

moot, rather than it constituting additional “good cause” under SDCL 21-22-9 to
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grant summary judgment and dismiss the Schwan petition, this Court has explained
that “[sjJummary judgment will be affirmed if there exists any basis which would
support the trial court’s ruling.” Purdy v. Fleming, 2002 S.D. 156, § 11, 655 N.W.2d
424, 429. Independent of the issue of statutory standing, the circuit court’s order
granting summary judgment and denying court supervision of this charitable trust
should be affirmed because the settlement agreement negotiated between the
Attorney General, beneficiaries, and trustees resolves the issues raised in the Schwan
petition in a manner they have concluded to be in the best interests of both the
public and beneficiaries for whom this charitable trust was established.

That, in itself, establishes more than sufficient “good cause” under SDCL 21-
22-9 to decline the attempt by the Schwan brothers to force court supervision of the
trust against the wishes of its beneficiaries and further extend this litigation to the
detriment of these charitable institutions and the public interest.

CONCLUSION

WHEREFORE, for all of these reasons, the Attorney General and trust
beneficiaries respectfully request that this Honorable Court affzr the circuit court’s

judgment of dismissal.
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INTRODUCTION

Appellants Mark and Paul Schwan (the "Schwans"), members of the Marvin M.
Schwan Foundation's Trustee Succession Committee ("TSC"), commenced this equitable
proceeding under SDCL 21-22-9 seeking instructions from the Circuit Court and an
accounting from the Foundation's Trustees regarding the Trustees' investments in several
Caribbean luxury hotel development projects that produced losses of some $600
million—roughly one-third of the Foundation's total value. At every turn, the Trustees
have systematically concealed from the Schwans, and the other non-Trustee members of
the TSC, the facts relating to their respective roles in, and responsibility for, their ill-
advised investment decisions. Now the Trustees, joined by the Foundation's
Beneficiaries and the South Dakota Attorney General (collectively, "Appellees™), argue
for the first time on appeal that the Schwans' Petition should be dismissed "for good
cause shown" under SDCL 21-22-9 based on a "Settlement Agreement™” that is
contingent upon this Court's dismissal of the Schwans' Petition with prejudice, and that
would ensure that the Trustees never are required to disclose to the TSC the facts
regarding their responsibility for the Foundation's enormous losses.

This Reply Brief responds to Appellees' newly-raised "good cause™ argument and
addresses arguments raised in Appellees' briefs regarding the Schwans' standing to
petition the Court for instructions and for an accounting regarding the Trustees'
investment losses. For the reasons explained below, Appellees' arguments are without

merit.

! This document is found in the Trustee’s brief, defined hereinafter, Appendix R-App. 18-
39.



ARGUMENT
l. APPELLEES' ARGUMENT TO DISMISS THE PETITION FOR "GOOD
CAUSE" BASED ON THE SETTLEMENT AGREEMENT WAS NOT

RAISED BELOW AND SHOULD NOT BE CONSIDERED FOR THE
FIRST TIME IN THIS APPEAL.

In the Circuit Court, the Trustees, Beneficiaries and Attorney General filed a joint
Petition for Dismissal, arguing that their contingent Settlement Agreement, negotiated
without the Schwans' knowledge, participation or approval, rendered moot the issues
raised in the Petition. (CR 392-395, 521-522) The Circuit Court denied Appellees'
request for dismissal based on mootness, determining that the Settlement Agreement did
not address all of the issues raised in the Petition, and thus did not prevent the Court from
granting effectual relief. (App. 6-8.)

In their briefs to this Court,> Appellees have abandoned the mootness arguments
they advanced below and in their joint Notice of Review.® They now argue instead, and
for the first time on appeal, that their contingent Settlement Agreement establishes
grounds for dismissal of the Petition "for good cause shown" under SDCL 21-22-9.
(Trustee Br. 23; Bene/AG Br. 15-16.) Appellees did not raise that argument in the
Circuit Court, and the issue was neither briefed by the parties nor addressed by the
Circuit Court in the proceedings below—a fact conceded by the Beneficiaries and the

Attorney General. (Bene/AG Br. 15-16.)

2 Appellees filed two separate briefs in this Court. The Trustees' brief, titled "Appellees'
Brief," was joined by the Beneficiaries and the Attorney General, and is cited as "Trustee
Br." The Appellee Brief of the Trust Beneficiaries and South Dakota Attorney General is
cited as "Bene/AG Br." The Schwans' opening Brief is cited as "Schwan Br."

® In their Notice of Review to this Court, Appellees describe the issue for which they seek
review as "whether the Circuit Court erred in rejecting the collective argument made by
the Trustees, Beneficiaries and Attorney General . . . that the Schwans’ Petition was moot
because, among other reasons, the Beneficiaries ratified the Trustees' conduct.”

(emphasis added)



An issue not raised in the trial court will not be reviewed for the first time on
appeal. Kreiser's, Inc. v. 1% Dakota Title Ltd. P'ship, 2014 S.D. 56 { 46, 852 N.W.2d
413, 425; State v. Gard, 2007 S.D. 117 1 15, 742 N.W.2d 257, 261. "Failing to raise an
issue below, thereby allowing the circuit court an opportunity to correct the claimed
error, results in waiver of the issue.” Gard, 2007 S.D. 117 { 15. Because Appellees'
good cause argument was neither briefed nor addressed in the proceedings below, this
Court should decline to review the issue on appeal.

1. THE CONTINGENT SETTLEMENT AGREEMENT DOES NOT
ESTABLISH GOOD CAUSE TO DISMISS THE SCHWANS' PETITION.

Even if Appellees had made their good cause argument below, the argument is
both procedurally and substantively flawed and should be rejected by this Court.

A. SDCL 21-22-9 Does Not Authorize Dismissal of a Petition For Good
Cause Without a Hearing on the Merits.

SDCL 21-22-9 contemplates that a petition may be dismissed for good cause
shown only after a hearing on the merits of the petition:
[U]pon the filing of a petition for court supervision, the court shall fix a

time and place for hearing thereon . . . and, upon such hearing enter an
order assuming supervision unless good cause to the contrary is shown.

SDCL 21-22-9 (emphasis added).

Here, the Circuit Court dismissed the Schwans' Petition based on standing without
a hearing on the merits of the Petition. The Circuit Court made clear that the February
23, 2015 hearing on Appellees' dispositive motions was "not a merits hearing. ... That's
something different." (R-App. 48, 115.) The absence of a merits hearing on the Petition,
coupled with Appellees' failure to raise their good cause argument in the Circuit Court,
denies the Schwans a full opportunity to present evidence to demonstrate why the

Settlement Agreement does not establish good cause for dismissal. Dismissal of the
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Schwans' Petition without a hearing on the merits is unwarranted and unsupported by
SDCL 21-22-9.

B. Appellees Have Not Met Their Burden to Show the Settlement
Agreement Provides Good Cause for Dismissal.

In addition to these procedural deficiencies, Appellees cannot meet their burden to
show that the Settlement Agreement resolves all of the issues raised in the Schwans'
Petition and therefore provides good cause for dismissal.

First, as noted by the Circuit Court, the Settlement Agreement contains no
provision to address the most fundamental grievance in the Schwans' Petition—namely,
the Trustees' refusal to account to the TSC regarding their responsibility for the
Foundation's $600 million investment losses. (App. 8; R-App. 18-20.) Further, the
Settlement Agreement is contingent upon the Court's dismissal of the Schwans' Petition.
(App. 6; R-App. 18.) The absence of any requirement for an accounting, coupled with
the fact that the Settlement Agreement would become effective only if this Court first
dismisses the Schwans' Petition with prejudice, means the Trustees will never be required
to disclose the information sought by the TSC regarding their investment activities.
Without an accounting, the TSC cannot ascertain which Trustees bear responsibility for
the Foundations' losses, or whether the Trustees' past conduct should disqualify them
from continued service. An agreement specifically designed to conceal information from
the TSC regarding the Trustees' responsibility for the Foundation's $600 million losses
does not constitute good cause for dismissing the Schwans' Petition.

Second, the Settlement Agreement provides no resolution to the existing conflict
of interest arising from Trustees Burgdorf, Boheim and Raabe using their positions on the

TSC to block the TSC from reviewing their own conduct as Trustees. (Schwan Br. 14-



16, 26-27.) The Agreement does not establish a firm deadline for Burgdorf and Boheim
to resign their positions as Trustees; in fact, their resignation will not occur unless this
Court first dismisses the Petition. (R-App. 18-19.) Further, the effective date for
amending the Trust Instrument to prohibit a Trustee from serving on the TSC is left
blank, subject to the Appellees "confer[ring] in good faith™ in the future regarding an
effective date. (ld. 34-35.) As noted by the Circuit Court, the timetable established by
the Settlement Agreement for barring the Trustees from serving on the TSC "is delayed
and uncertain.” (App. 7.) Leaving this essential term open to be negotiated in the future
makes the Settlement Agreement unenforceable. See Weitzel v. Sioux Valley Heart
Partners, 2006 S.D. 45 { 23, 714 N.W.2d 884, 892 (S.D. 2006).

In short, the Settlement Agreement would permit the Trustees to serve indefinitely
both as Trustees and as TSC members, and thus continue to use their positions to deny
the four non-Trustees on the TSC access to basic facts regarding the Foundation's
enormous losses. An accounting by the Trustees is necessary to determine the Trustees'
responsibility for these losses and their competence to continue serving as Trustees. The
Settlement Agreement leaves these issues shrouded in secrecy and does not establish
"good cause" for dismissal.

C. The Settlement Agreement Violates the TSC's Duties Under the Trust
Instrument.

Aside from concealing the facts regarding the Foundation's enormous losses, the
Settlement Agreement would circumvent the TSC's duty under the Trust Instrument to
review the Trustees' administration of the Foundation.

The Trust Instrument charges the TSC with exclusive authority to appoint and

remove trustees, and specifically requires the TSC to review the Trustees' actions on a



yearly basis. (App. 51, 53.) The TSC cannot effectively perform its critical oversight
functions without access to information regarding the Trustees' conduct. Alexander A.
Bove, Jr., TRUST PROTECTORS: A PRACTICE MANUAL WITH FORMS (Juris Publishing
2014) (hereinafter "Bove"), § 7.3 at 73 ("[A]s a fiduciary of the trust, it would seem clear
that the right to trust documents and information would be necessary for a protector to
carry out his fiduciary duties. ... To hold otherwise would frustrate the settlor's purpose
and objective in naming a protector. It is hard to imagine a court would not allow a
fiduciary complete access to all information necessary to the proper execution of the
fiduciary's duties.").

Here, the Trustees have provided the Beneficiaries and Attorney General access to
thousands of pages of documents regarding their investment activities but have denied the
independent members of the TSC access to the same information. Consequently, the
only parties in this action who have not had access to the thousands of pages of
documents regarding the Trustees' investment activities are the four non-trustee members
of the committee responsible for reviewing the Trustees' conduct. By concealing
information from the TSC that has already been provided to the Beneficiaries and
Attorney General, the Settlement Agreement would effectively turn the trustee oversight
provision in the Foundation's Trust Instrument on its head and would emasculate the

TSC's powers.*

* The Trustees do not have unilateral discretion to determine that they have already
adequately accounted to the TSC. (Trustee Br. 6-7.) This Court’s decision in In re
Schwan 1992 Great Grandchildren’s Trust, 2006 S.D. 9, 709 N.W.2d 849, held that the
Trustees’ discretion to interpret ambiguous terms of a trust document must be exercised
in “good faith and reasonable judgment.” 2006 S.D. 9 q 22. The Trustees’ refusal to
provide the TSC with the same voluminous information they have provided to the
Beneficiaries and Attorney General is neither reasonable nor in good faith.

6



D. Appellees’ Joint Opposition to the Petition Does Not Override the
TSC's Duties Under the Trust Instrument.

Appellees argue that good cause for dismissal exists because the Schwans'
Petition is jointly opposed by the Trustees, Beneficiaries and Attorney General. (Trustee
Br. 24; Bene/AG Br. 11.) The fact, however, that Appellees find the Schwans' Petition
inconvenient or bothersome does not excuse the TSC from performing its oversight
duties.

The Schwans, as TSC members, owe duties to the Foundation itself, per the terms
of the Trust Instrument. Bove, § 6.1 at 65 (a non-trustee who holds power over a trust has
fiduciary duties to the purposes of the trust.). The TSC's members have special interests
and duties to the Foundation that are distinct from the interests and duties of the Trustees,
Beneficiaries and Attorney General. The Trust Instrument charges the TSC—not the
Trustees, the Beneficiaries or the Attorney General—with the exclusive power to appoint
and remove trustees, and to review the Trustees' job performance. Neither the Settlement
Agreement, nor the Beneficiaries' decision to release the Trustees from liability for their
disastrous investments, excuses the TSC from performing its duties under the Trust
Instrument. °

It is perhaps not surprising that the Beneficiaries have determined the Settlement
Agreement to be "in their best interests” and have joined the Trustees in opposing the
Schwans' Petition. Since the Foundation's inception in 1993, the Trustees have dispensed
approximately $800 million in Foundation money to the Beneficiaries (CR 175), and

retain complete discretion to determine the amount of each Beneficiary's monetary

® The Beneficiaries' objection to the Schwans' failure to consult them before filing their
Petition is irrelevant. (Bene/AG Br. 5.) As members of the TSC, the Schwans had an
obligation to exercise their powers and duties under the Trust Instrument independently
and in good faith, with or without the approval of the Beneficiaries.

7



distribution in the future. (App. 55.) Itis in the Beneficiaries' best financial interests,
therefore, to join the Trustees in opposing the Schwans' Petition. In any event, the
Beneficiaries' decision to join the Settlement Agreement has no bearing on the TSC's
duty to oversee the Trustees' job performance.

Similarly, the Attorney General's failure to discover "criminally actionable™
misconduct by the Trustees hardly qualifies the Trustees to continue to serve as Trustees,
free from TSC oversight. (Bene/AG Br. 7). The Attorney General's failure to uncover
criminal behavior does not answer whether any of the Trustees acted negligently or
recklessly; profited personally from serving on the boards of directors of entities to which
the Foundation lent money; violated the Foundation's investment or ethics policies; or
otherwise breached fiduciary duties to the Foundation. Such behavior by any Trustee,
whether or not criminally actionable, would warrant his removal for cause. See, In re:
Schwan 1976 Grandchildren's Trust, TR. 05-36 (S.D. Cir. Ct. 2011) (removing one of the
Foundation's Trustees as trustee of another Schwan family trust for "serious breach of
trust” based on conflicts of interest and disloyalty to trust).

1. THE SCHWANS HAVE STANDING TO PETITION THE CIRCUIT
COURT UNDER SDCL 21-22-9.

The Schwans explained in their opening brief that they have standing to apply to
the Circuit Court for instructions and an accounting under SDCL 21-22-9 because (1)
they are "persons in any manner interested in" the Foundation, and therefore are
"beneficiaries” as defined in SDCL 21-22-1 (1) (Schwan Br. 20-25); and (2) because they
represent a "trust committee,” and therefore are "fiduciaries” as defined in SDCL 21-22-

1(3). (Id. 25-30)



Appellees argue that the Schwans are not persons interested in the Foundation "in
any manner" because their interests are not financial in nature, and that they cannot
represent a "trust committee™ without a majority vote of the TSC. Appellees' arguments
are based on a strained interpretation of the definitions in SDCL 21-22-1 and ignore the
expansive language used by the Legislature to define persons who have standing to
petition the Circuit Court under SDCL 21-22-9.°

A The Schwans are ""Persons in Any Manner Interested in** the
Foundation.

There is no support in the statute or case law for Appellees' argument that a
person must have a financial interest in order to be in any manner interested in a trust
and qualify as a "beneficiary” under SDCL 21-22-1(1). Appellees' argument is refuted by
the plain language of SDCL 21-22-1(1), which contains no requirement of a financial
interest. Had the Legislature wanted to confine the definition of "beneficiary"” to persons
with a financial interest, it easily could have included such language in the statute. It
elected instead to define the term broadly to include persons interested in a trust "in any
manner." The statute's plain language demonstrates that the Legislature did not intend to
restrict the definition to persons with a financial interest.

Ironically, the Trustees argue that the plain language of the statute is so
expansive—"any person in any manner interested"—that the definition must be read

restrictively to include only persons with a financial interest in the trust. (Trustee Br.

® Appellees consistently describe the Schwans' Petition as a request for "court
supervision.” While a petition for instructions under SDCL 21-22-9 technically requires
the court to exercise supervision in order to provide instructions to the parties, the
equitable relief requested in the Schwans' Petition does not seek burdensome or
prolonged judicial involvement in the day-to-day administration of the Foundation. The
Petition merely asks the Court to clarify the TSC's authority to review the Trustees'
investment activities—a function already contemplated in the Trust Instrument.
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11). The Trustees' argument twists accepted rules of statutory construction and would
read language into the definition that the Legislature did not include in the statute. The
phrase "in any manner interested” has uniformly been interpreted broadly, rather than
restrictively. (Schwan Br. 23-24). It is nonsensical to suggest that the Legislature's use
of such expansive language requires a restrictive reading of those who qualify as a
"beneficiary."”

Nor does the inclusion in SDCL 21-22-1(1) of "creditors" with claims against a
trust demonstrate that the Legislature intended the definition to include "only those
persons with a financial interest in the trust." (Trustee Br. 11). While the statutory
definition may include persons with a financial interest, there is no language in the statute
to exclude persons whose interests are not financial. The Legislature's broad definition
recognizes that the nature of a person's interest in a trust may vary, and that all persons
with interests directly affected by the trust's administration should have standing to
petition the court under SDCL 21-22-9, regardless of whether their interests are
considered "beneficial” interests at common law.

The Trustees' reliance on more restrictive definitions of "beneficiary" in different
statutes is similarly misplaced. (Trustee Br. 12-13). The statutory definitions cited by
the Trustees clarify that when the Legislature desired to restrict the definition of
"beneficiary” to persons with a financial interest, it did so explicitly. For example, the
Legislature amended SDCL 55-1-12 in 2015 to expressly limit the definition of
"beneficiary” to persons with a present or future financial interest in a trust. It did not,
however, similarly amend SDCL 21-22-1(1) to limit the definition of a "beneficiary" for

purposes of establishing who may file a petition under SDCL 21-22-9.
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Moreover, all of the alternative statutory definitions cited by the Trustees to
support their narrow definition of "beneficiary" are found outside Chapter 21-22, and
have no specific application to proceedings brought under SDCL 21-22-9. (Trustee Br.
12-13). For example, SDCL 55-3-31 defines "interested persons™ for purposes of
providing notice in proceedings requiring service or consent, including service of persons
who owe a debt to the South Dakota Department of Social Services. Likewise, SDCL
29A-1-201(23) defines "interested persons” for purposes of probate proceedings. By
contrast, the definitions in SDCL 21-22-1, including the definition of "beneficiary” in
SDCL 21-22-1(1), apply specifically to proceedings under Chapter 21-22-9. See SDCL
21-22-1 (providing definitions for "[t]lerms used in this chapter™). The Legislature's
choice to define "beneficiary" restrictively for some purposes but expansively for the
specific purpose of defining who may bring suit under SDCL 21-22-9 undermines, rather
than supports, the Trustees' argument. See, e.g., Citibank N.A. v. South Dakota Dep't of
Revenue, 2015 SD 67, 1 19, 868 N.W.2d 381 (S.D. 2015) (rules of statutory construction
require that “statutes of specific application take precedence over statutes of general
application.”).

A common-sense reading of SDCL 21-22-1(1) must include as beneficiaries all
persons charged with special powers and duties under a trust's governing document in
order to provide such persons with access to the courts, when necessary, to clarify their
responsibilities to the trust. (Schwan Br. 30-31). This is particularly important in the
context of charitable trusts, where public access and transparency should trump secrecy

and lack of accountability. In this equitable proceeding, the Schwans are "persons in any
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manner interested in" the Foundation, and therefore have standing as "beneficiaries”
under SDCL 21-22-9.”

There are few reported cases, and none in South Dakota, in which a party has
challenged the standing of a person charged with specific powers and duties under a trust
document. In cases in which the issue has been litigated, however, courts have
consistently held that persons with such trust powers and duties, like the Schwans, have
standing to sue. See Shelden v. Trust Co. of Virgin Islands, Ltd., 535 F. Supp. 667, 671-
672 (D.P.R. 1982) (holding that trust protector assigned powers to appoint and remove
trustees had "real interest in the trust” emanating from the trust instrument and had
standing to bring action to remove trustee and request accounting for trustee's alleged
mismanagement and breaches of trust); Lokey v. Texas Methodist Foundation, 479
S.W.2d 260,265 (Tex. 1972); accord In re Matter of Hill, 509 N.W. 2d 168, 172 (Minn.
Ct. App. 1994); St. Mary's Med. Center, Inc. v. McCarthy, 829 N.E. 2d 1068, 1072 (Ind.
Ct. App. 2005).% The Trustees have not cited a single case in which a person charged

with special trust powers and duties has been denied standing.

’ Granting standing to persons with special trust powers and duties would not, as Trustees
suggest, "engulf the definitions of "fiduciary™ or "trustor" used in SDCL 21-22-9 or
render those terms superfluous. For example, the definition of "fiduciary" in SDCL 21-
22-1(3) includes persons with specific titles or positions named in the governing
document "or order of the court." The definition of "fiduciary" thus may include persons
who should be permitted to seek court instructions or equitable relief on behalf of another
— for example, a court-appointed guardian or conservator—but who have no interest in
the trust under the trust's document. Conversely, a person with important trust duties
may not have one of the specific titles or positions listed as a "fiduciary" in SDCL 21-22-
3-1(3), but still be recognized as a person "in any manner interested” in the trust under
SDCL 21-22-1(1).

8 See discussion of Lokey, Hill and St. Mary's Med. Center cases in Schwan Br. 22-23.
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The Trustees attempt to distinguish Lokey because the statute at issue there
authorized actions by a trustee, beneficiary or "any person affected by or having an active
interest in the administration of the trust estate.” The Texas Supreme Court construed
this language to include all persons with a "special interest [in the trust] not shared by the
general public,” and held the petitioner, as a member of a committee charged with
directing distributions of trust funds, had standing despite having no financial interest in
the trust. 479 S.W.2d at 265. The language in SDCL 21-22-1(1) is strikingly similar to
the statutory language in Lokey but is even broader in scope, as it grants standing to "any
person in any manner interested™ in a trust, not just those with an active interest in the
trust's administration. The Schwans, like the petitioner in Lokey, have a special interest
in the Foundation sufficient to confer standing.

The Trustees' attack on In re Matter of Hill also fails. The court in Hill found the
petitioner had standing because he was a "person interested in the trust,” even though he
had no financial interest. 509 N.W. 2d at 171-172. None of the cases cited by the
Trustees decided after Hill denied standing to persons, like the Schwans, with duties
under a governing trust document. (Trustee Br. 19). The Hill decision remains good
law and no appellate decision has altered its holding.

In sum, the Schwans are "persons in any manner interested in" the Foundation,
and have standing to petition the court under SDCL 21-22-9.

B. The Schwans Represent a Trust Committee, and Therefore, Have
Standing to Petition the Court as "'Fiduciaries."

In addition to their standing as "beneficiaries," the Schwans have standing as

"fiduciaries™ as defined in SDCL 21-22-1(3) because they represent a "trust committee."
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As explained in the Schwans' opening brief, three of the seven members of the
Foundation's TSC—Burgdorf, Boheim and Raabe—have used their positions on the TSC
to block the TSC from reviewing their own investment decisions and activities—a fact
not disputed by the Trustees. (Schwan Br. 26; see Trustee Br. 7-9, 24). Their conduct
violates the Foundation's conflict of interest policies and is in breach of the Trustees'
fiduciary duties of loyalty to the Foundation. (Schwan Br. 26-27). Without the
opposition of the three conflicted Trustees, the remaining four members of the TSC are
evenly divided on whether to request an accounting from the Trustees, and there is no
TSC majority opposing the Schwans' Petition. (1d. 28).

The Trustees either ignore or misapprehend the nature of their conflict of
interest. Their conflict does not arise simply from their simultaneous service as Trustees
and as members of the TSC, nor is it excused because Marvin Schwan allowed Trustees
to serve on the TSC. (Trustee Br. 21-22). Rather, their conflict arises from Trustees
Burgdorf's, Boheim's, and Raabe's use of their membership on the TSC to thwart TSC
review of their own personal conduct as Trustees. The use of their powers as TSC
members to obstruct review of their own $600 million mess violates their obligation to
perform their duties solely in the interest of the Foundation.

Judge Tiede's decision in In re Schwan 1976 Grandchildren's Trust, TR. 05-36
(S.D. Cir. Ct. 2011)° illustrates why the three Trustees’ conflict of interest in this case
was neither waived nor authorized by Marvin Schwan. In the 1976 Trust case, one of the
Foundation's Trustees had been appointed as a Trustee of another trust established by

Marvin Schwan (the "1976 Trust"). The Trustee made a decision to sell one of the

® Judge Tiede's decision in the 1976 Trust case is under seal in the Circuit Court record
beginning at CR 769.
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Foundation's stock holdings, knowing that the sale would cause the value of the 1976
Trust's holdings in the same stock to decline. The beneficiaries of the 1976 Trust sued,
alleging the Trustee had violated his duty of loyalty to the 1976 Trust by making
investment decisions as a Trustee of the Foundation that harmed the 1976 Trust. The
Trustee attempted to excuse his conflict of interest by arguing, just as the Trustees argue
here, that Marvin Schwan had appointed him as trustee of both trusts and therefore had
waived his conflict. Judge Tiede rejected that argument, finding that the Trustee's
conflict arose from the investment decisions he made as Trustee of the Foundation that
harmed the 1976 Trust, not from his appointment as trustee of both trusts many years
earlier. (CR 780.) Judge Tiede noted there was no evidence that Marvin intended to
waive "the full panoply of fiduciary duties inherent in the appointment of trustees,
including the duty of undivided loyalty,” when he appointed the Trustee to both trusts.
(Id.) Based on the Trustee's conflict of interest and disloyalty to the 1976 Trust, Judge
Tiede held the Trustee had engaged in "serious breaches of trust” that warranted his
removal as trustee of the 1976 trust. (Id. at 14.)*°

As in the 1976 Trust case, Marvin Schwan's decision here to allow the
Foundation's Trustees to serve simultaneously as members of the TSC does not excuse
the Trustees' use of their membership on the TSC to obstruct the TSC from investigating

the Trustees' investment activities. The three Trustees should be barred from

1% In light of Judge Tiede’s decision in the 1976 Trust case and the $600 million losses
suffered by the Foundation as a result of their decisions, the Trustees’ attempts to impugn
the Schwans’ motives for filing their Petition are preposterous. (Trustee Br. 7-8, 25-26.)
The Circuit Court squarely rejected the Trustees’ slanderous attacks against the Schwans.
(App. 20.)
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participating in the TSC's decision regarding whether they should be required to account
to the TSC for their own past behavior.™

Without the opposition of the three conflicted Trustees, the remaining four
members of the TSC are evenly divided on whether to request an accounting from the
Trustees, and there is no majority that opposes the Schwans' Petition. The Trust
Instrument expresses no requirement that the TSC act by a majority to request an
accounting from the Trustees or to review the Trustees' job performance. (Schwan Br.
14, 28). In the absence of such a provision in the Trust Instrument, the Circuit Court
erred by ruling, as a matter of law, that the Schwans required a majority of the TSC to
initiate this proceeding as a "trust committee."

C. The Circuit Court Should Have Used Its Equitable Powers to Permit
the Schwans to Bring Their Petition

In light of the deadlock among the four non-conflicted members of the TSC, it
was incumbent upon the Circuit Court to exercise its equitable powers to determine
whether the Schwans should be allowed to petition the Court under SDCL 21-22-9 as a
"trust committee.” (Schwan Br. 28-29). The Circuit Court's inherent power to make such
an equitable determination is explicitly recognized in SDCL 21-22-1(3). (Id.) Equity is
not served by the Trustees' efforts to conceal information from the TSC regarding their

responsibility for the Foundation's massive losses. The Circuit Court erred by not

1 The Schwans' argument would not preclude Trustees generally from serving on, or
voting as a member of, the TSC. (Trustee Br. 21-22). Rather, it would only preclude
trustees from participating in TSC decisions in which they have a personal interest. The
three Trustees on the TSC are conflicted from participating in the TSC's deliberations in
this case because all three are involved in the investment activities at issue. See Tibble v
Edison International, et al., 135 S. Ct. 1823, 1828 (2015)(recognizing under common law
principles that a trustee has an ongoing fiduciary obligation to consider the trust's
investments to ensure they are appropriate).
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exercising its equitable powers to permit the Schwans to petition the Court for
instructions under SDCL 21-22-9.

CONCLUSION

The Schwans respectfully request that this Court reverse the Order and Judgment
of the Circuit Court and remand this case for a hearing on the merits of their Petition.
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