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SOUTH DAKOTA GUIDELINES FOR JUDICIAL PROCESS IN
CHILD ABUSE AND NEGLECT CASES

GOAL: TO REDUCE THE TIME CHILDREN SPEND IN TEMPORARY OUT
OF HOME PLACEMENTS

I. INTRODUCTION

Victims of child abuse and neglect come before the Court for protection from
further harm and for timely decision-making for their future. Courts must make critical
decisions and oversee social service efforts to rehabilitate and maintain families or to
provide alternate permanent care for children. Unfortunately, many participants in the
juvenile Court process have neither the resources nor the expertise to meet the demands
that a child abuse and neglect case presents. Participants in the South Dakota juvenile
Court system need clear descriptions of ways to fulfill their responsibilities in child abuse
and neglect cases. The purpose of these guidelines is to set forth the essential elements
of properly conducted abuse and neglect Court proceedings. They are recommended for
use by judges, attorneys, family services specialists, law enforcement officers, and
related professionals. Readers are urged to use this information to ensure that as many
children as possible have stable, caring, and supportive families.

These guidelines set forth the elements of high quality judicial process in child
abuse and neglect cases. They specify fair, thorough and speedy Court procedures in
cases brought for the protection of abused and neglected children. From referral and
investigation until Court involvement has ended, these guidelines outline necessary
procedural steps for each phase in the process and the role of each participant.

The basic principle underlying these guidelines is the need for timely action in
child abuse and neglect cases. Children have a different sense of time from adults.
Delays caused by prolonged litigation can be especially stressful to abused and neglected
children. The uncertainty of not knowing whether they will be removed from home,
whether and when they will go home, and when they might be moved to another home
are frightening. Extended periods of uncertainty exacerbate childhood anxiety.

Under federal and state law, a decision concerning the permanent placement of a
child is to take place within twelve (12) months of when a child is first placed into foster
care. To be able to meet this deadline, the earlier stages of the case must occur in a
timely manner. Courts are the gatekeepers of the foster care system and must make
timely litigation in child abuse and neglect cases their highest priority. Family services
specialists, law enforcement officers, attorneys, CASA volunteers, and other service
providers play a critical role in child abuse and neglect cases. For the Court system to
function in the best interests of abused and neglected children, it is essential that all these
participants take active, affirmative steps to acquire knowledge and expertise in handling
these cases and discharge their responsibilities in an effective and responsible manner.
Ultimately, however, the Court has the responsibility to hold the entire system
accountable.



FLOW CHART TO DETERMINE
THE APPLICABILITY OF THE
INDIAN CHILD WELFARE ACT OF 1978

Step 1

IS THE CHILD INVOLVED AN "INDIAN
CHILD WITHIN THE TERMS OF THE ACT?

A. 1Is the child under the age of 18?2

YES NO ~ STOP ICWA DOES NOT APPLY

Ny
B. Is the child unmarried?

YES NO ICWA DOES NOT APPLY

J

C. Is the child either (1) a member of an Indian tribe, or
(2) eligible for membership in_an Indian tribe?

YES NO

J

D. Is the child the biological child of a member of an Indian

ICWA DCES NOT APPLY

tribe?
YES NO ICWA DCES NOT APPLY
Note:
CONTINUE TO Indian tribe means any tribe,
STEP 2 band, nation, or other organized

group or community of Indians
recognized as a tribe by the
Federal Department of the Interior.
[25 U.S.C. § 1903(8)]




Step 2

Does the proceeding involve the removal of the child for
temporary placement where the parent or Indian custodian
cannot have the child returned upon demand?

YES NO

V

B. Does the proceeding involve the voluntary or
involuntary termination of the parent-child
relationship?

YES NO

J

C. Does the proceeding involve a preadoptive
placement of the child?

YES NO

NG

D. Does the court proceeding involve
the adoptive placement of the child?

YES NO

J

E. Does the court proceeding
involve a status offense?

YES NO

v L J
CONTINUE TO ' STOP

STEP 3 ICWA DOES NOT

APPLY




Step 3

DOES STATE COURT HAVE JURISDICTION
OF THE COURT PROCEEDINGS?

A. Is the Indian child domiciled on a reservation?
STATE COURT LACKS

JURISDICTION AND
ICWA DOES NOT APPLY

NO YES

B. Is the Indian child a ward of a tribal court?

NO YES STOPX~%> STATE COURT LACKS
JURISDICTION AND
ICWA DOES NOT APPLY

C. 1Is the custodial parent of the Indian child domiciled on
a reservation?

NO YES STOP/—€> STATE COURT LACKS
\\u/’ JURISDICTION AND
ICWA DOES NOT APPLY

D. Has the state court granted a petition to transfer the
proceding to a tribal court?

NO YES STOP —>  STATE COURT LACKS
N JURISDICTION AND
ICWA DOES NOT APPLY

The Indian Child
Welfare Act of
1978 governs the
proceedings.

This flow chart was created by Larry Plank, Attorney at Law
Rapid City, South Dakota




II. GENERAL ISSUES

People in South Dakota dealing with child abuse and neglect cases should be well
versed in the substantive and procedural requirements of the statutory law regarding child
abuse and neglect cases. From reporting and investigation, to petition, adjudication and
disposition, a thorough knowledge of the law is needed to best serve the client, whether
parent or child. In addition to knowledge of the law, participants should understand the
function and role of related disciplines involved in this type of litigation. Abuse and
neglect cases are not based solely on legal principles, but also depend on psychological,
cultural, educational and social-welfare concerns.

The purpose of child abuse and neglect proceedings is to determine whether a
particular child is abused or neglected and in need of protection. The culpability of a
parent, guardian or custodian is not particularly relevant to these proceedings which
should proceed independent of any criminal proceedings. If the matter is also pursued
under the criminal statutes, culpability will be an issue.

A. DEFINITION OF ABUSE/NEGLECT

Pursuant to SDCL 26-8A-2, the existence of any one of several conditions
constitutes abuse or neglect, so long as that ultimate finding is supported by clear and
convincing evidence. An “abused or neglected child” is one:

1. Whose parent, guardian, or custodian has abandoned the child or has
subjected the child to mistreatment or abuse.

2. Who lacks proper parental care through the actions or omissions of
child’s parent, guardian, or custodian. A parent’s personal inaction
towards protecting a child from abuse/neglect.

3. Whose environment is injurious to the child’s welfare.

4. Whose parent, guardian, or custodian fails or refuses to provide proper

or necessary subsistence, supervision, education, medical care, or any
other care necessary for the child’s health, guidance, or well-being.




(NOTE: SDCL 25-7-16 makes such conduct a Class 1 Misdemeanor.
If parent leaves the State for more than 30 days during such violation
itis a Class 6 felony.)

5. Who is homeless, without proper care, or not domiciled with the

child’s parent, guardian, or custodian through no fault of the child’s

parent, guardian, or custodian.

Who is threatened with substantial harm.

7. Who has sustained emotional harm or mental injury as indicated by an
injury to the child’s intellectual or psychological capacity evidenced
by an observable and substantial impairment in the child’s ability to
function within the child’s normal range of performance and behavior,
with due regard to the child’s culture.

8. Who is subjected to sexual abuse, sexual molestation, or sexual
exploitation by the child’s parent, guardian, custodian, or any other
person responsible for the child’s care.

9. Who was subject to prenatal exposure to abusive use of alcohol or any
controlled drug or substance not lawfully prescribed by a practitioner
as authorized by chapters 22-42 and 34-20B; or

10. Whose parent, guardian, or custodian knowingly exposes the child to
an environment that is being used for the manufacturing of
methamphetamines.

o

Evidence of such condition(s) should be clearly documented in any petition filed.

B. Other Statutes Relating to Child Abuse

SDCL 26-10-1 -- Abuse of or cruelty to a minor is felony.

Any person who abuses, exposes, tortures, torments or cruelly punishes a
minor in a manner which does not constitute aggravated assault is guilty
of a Class 4 felony.

SDCL 22-18-1.1 -- Aggravated Assault Defined.

SDCL 22-18-1 -- Simple Assault Defined.

SDCL 22-19A-7—Stalking (repeatedly follows or harasses a child 12 or
under) is guilty of misdemeanor stalking.

SDCL 22-22-1 -- Rape Defined.
SDCL 22-22-2 -- Sexual Penetration Defined.
SDCL 22-22-7 -- Sexual Contact with Child Under Sixteen -- Felony.

SDCL 22-22-7.1 -- Sexual Contact Defined.



Notes:

SDCL 23A-42-2 -- Time Parameters for Sexual Contact Reporting Period.
SDCL 22-22-7.3 -- Sexual contact with Child Under Sixteen Years of Age
SDCL 22-22-19.1 -- Incest.

SDCL 22-22-22 -- Sexual exploitation of children prohibited.

SDCL 22-22-23 -- Photographing a child in obscene act is felony.

SDCL 22-22-23.1 -- Possession of child pornography is misdemeanor.
SDCL 22-22-24 -- Sale of obscene pictures of child is felony.

SDCL 22-19-9 -- Kidnapping. A parent who keeps a child from the
custody of another parent is guilty of misdemeanor kidnapping.

SDCL 22-19-10 -- A parent who violates 22-19-9 and removes the child
from the state is guilty of felony kidnapping.

SDCL 25-7-16 -- Criminal Non-Support. A parent who intentionally
omits to furnish necessary support is guilty of misdemeanor. If a parent
leaves the state for more than 30 days, non-support is a felony.

SDCL 25-10-1 -- Domestic Abuse. Physical harm or fear of physical
injury between family members is grounds for a restraining order.

SDCL 25-10-13 -- Violation of restraining orders is misdemeanor.

SDCL 26-7A-12(4) -- Authority of Law Enforcement to Take a Child into
Temporary Custody.

SDCL 26-7A-15 -- Notice to Parents/Children Taken Into Custody.



III. REPORTING AND INVESTIGATING CHILD ABUSE AND NEGLECT

A. REPORTING STATUTES AND IMMUNITY FROM LIABILITY

South Dakota’s law requires certain professionals to report child abuse or neglect.
It also permits others, who are not mandated, to report. SDCL 26-8A-3. Mandated
reporters are to report orally and immediately to the State’s Attorney, Department of
Social Services, or law enforcement. SDCL 26-8A-8. The minimal standard for a report
to be made is a reasonable cause' to suspect that abuse or neglect has occurred or is
occurring.

The following list summarizes the majority of the statutes from SDCL 26-8A
related to reporting.

e Anyone who suspects that a child has died as a result of abuse or
neglect must report. SDCL 26-8A-4

e Hospitals must have a written policy regarding reporting. Hospital
staff are required to report to a designated person in the hospital and
that person must make a report. The hospital must submit all medical
records regarding the child to the states attorney. SDCL 26-8A-6

e Schools must have a written policy regarding reporting. When school
personnel report to the person designated in the policy, that person
must report. SDCL 26-8A-7

e A report shall be made immediately by telephone or otherwise to the
states attorney, to the Department of Social Services, or to law
enforcement. The person receiving the report shall ask the reporting
party if they would like a written response as to whether the report will
be investigated. When the states attorney and law enforcement receive
a report, they shall immediately notify the Department of Social
Services. SDCL 26-8A-8

! Reasonable cause is not defined in the juvenile code but must be based upon specific, articulable facts,
which would cause a reasonable person to act in the same circumstances.

8



A report of child abuse or neglect shall be investigated by
Department of Social Services (Office of Child Protection Services”)
or law enforcement. SDCL 26-8A-9

e Investigating personnel may interview a child outside the presence of
their parent and without advance notice or parental consent. SDCL
26-8A-9.

e The Department of Social Services is the Central Registry for child
abuse and neglect reports. SDCL 26-8A-10

e Reports and files regarding child abuse and neglect shall be kept
confidential and may only be released as provided by law. SDCL 26-
8A-13
Individuals who participate in good faith in the reporting, treatment, or
investigation of child abuse and neglect are cannot successfully be sued for damages.
SDCL 26-8A-14. If you are required to report and do not, you may be held liable for
damages or be found guilty of a crime and put in jail.
B. TAKING THE REPORT
When a report is received it should be documented in writing and include
standard information related to the child, the parents, the alleged perpetrator, and the
allegations. It is important that all relevant, available details be obtained to determine if

the child needs any protection and to provide the investigator with the greatest detail

possible.

* Child Protection Services-CPS- is the office within the Department of Social Services that responds to
reports of child abuse and neglect.



The following is a list of information that should be gathered if possible when
taking a report. [An asterisk (*) denotes those items required by 26-8A-10 to be in the
report. |

____Name of child(ren).*

____DOB of child(ren).*

___Place of birth of children.*

___Name of parent(s) guardian or custodian or responsible persons.*
____Address of parent(s) guardian or custodian or responsible persons.*
___ DOB or age of parent(s)

__ Sex of child(ren).

___ Family composition.

____Permanent address of child(ren).*

___ Present location of child(ren) (if different from above).

___ Location where incidents occurred.

___Name of person alleged to be responsible for abuse or neglect.

___ Relationship to child(ren) of person alleged to be responsible for abuse.
____Race of child(ren) and parent(s).

____American Indian tribe enrolled in or eligible for enrollment in.

___ Primary language of family.

____Ability of parents to converse in English.

___Special physical, mental, or emotional needs of child(ren).
___Nature and extent of abuse/neglect. Describe injury/conditions. *

Reasons for suspicion of abuse or neglect.

____History of prior injuries.
REPORTS
___ Reporter's name. CAN
____Reporter's phone number. BE
ANONYMOUS

___ Reporter’s address.

___ Date of report.*

10



C. INVESTIGATION

1. GENERAL OBJECTIVES

The objectives of a child abuse and neglect investigation include:

a.

b.

determining whether a child is at risk,

determining whether a child needs to be removed for protection,
determining whether or not abuse or neglect has occurred
protecting a child who is found to have been abused or neglected,
determining whether a crime has been committed, and

if a crime has been committed, determining the appropriate prosecutorial
response to the crime and to the safety concerns for the child.

Each of these objectives is the responsibility of at least three different entities: Child

Protective Services, law enforcement, and the states attorney. Achieving each objective

may involve input or assistance from any of the other three parties.

2. ROLES OF CHILD PROTECTION SERVICES, LAW ENFORCEMENT,
AND STATES ATTORNEY

The following is a basic list of the roles each of the three entities has in

meeting the legal mandates and in assuring the protection of an abused or neglected

child.

a. Child Protection Services

1. Receive reports of child abuse and neglect.

2. Determine whether the law requires that a report should be
investigated. Was the act committed by a parent, guardian, or
custodian, or in some cases another person responsible for the child’s
care, and does the act by definition potentially constitute an act of
child abuse and neglect? (26-8A-2).

3. Coordinate investigations with law enforcement.

11



4. Investigate the abuse and neglect report, including:

interview children
contact collaterals
interview parents

determine whether the child is an Indian child and if the Indian
Child Welfare Act is applicable

gather information from medical and other providers
make a finding as to whether abuse or neglect has occurred

provide intervention to the family when abuse or neglect is a
concern

provide information and make recommendations to law

enforcement and the states attorney as to the safety needs of the
child

provide care and supervision to children in need of placement
except in certain circumstances, provide reasonable efforts to the
family to prevent removal (See SDCL 26-8A-21.1 for situations
where reasonable efforts are not necessary.)

except in certain circumstances, provide reasonable efforts to
reunify a family (See SDCL 26-8A-21.1 for situations where

reasonable efforts are not necessary.)

provide permanency for children who will not be able to return
home

be a witness in the civil and criminal proceedings.

b. Law Enforcement

1. Receive reports of child abuse and neglect. SDCL 26-8A-8

2. Inform CPS about reports of child abuse and neglect. SDCL 26-8A-8

3. Determine whether a report is by law a report which should be
investigated as a report of child abuse or neglect or as a report of

12



physical or sexual assault. Was the act committed by a parent,
guardian, or custodian, and does the act by definition potentially
constitute an act of child abuse and neglect? SDCL 26-8A-2.

4. Coordinate investigations with CPS.

5.

Investigate abuse and neglect reports, including:
e interview children
e contact collaterals
e interview parents
e gather information from medical/other providers
e make a finding as to whether abuse/neglect has occurred

e provide information and make recommendations to CPS and the
states attorney as to the safety needs of the child

e take protective custody when necessary

e be a witness in the civil and criminal proceedings.

c. State’s Attorney

1.

2.

S.

Receive reports of child abuse and neglect. SDCL 26-8A-8
Inform CPS about reports of child abuse and neglect. SDCL 26-8A-8

Determine whether a petition should be filed in civil Court and/or
whether criminal charges should be filed.

Represent the Department of Social Services in child abuse and neglect
proceedings. SDCL 26-7A-9

Notify parties required by ICWA.

D. JOINT INVESTIGATIONS

Whether a child abuse and neglect report will be investigated jointly by law
enforcement and CPS is determined by the following considerations:

13



e Local protocol between Child Protection Services and law enforcement.
e Potential that a child is in imminent danger.
e Potential that a crime has been committed.

The following describes those functions that take place when the investigation is
joint between law enforcement and CPS and how they generally might be handled.

Function

Law Enforcement

Child Protection
Services

Both

1. Interview Victim

Both are usually
involved and CPS often
takes the lead.

2. Interview the
Parent(s) and/or Alleged
Perpetrator

Both are usually
involved and law
enforcement takes the
lead.

3. Collaterals

Either together or each
interviews collaterals as
agreed upon ahead of
time.

4. Assess Need for
Removal

Law enforcement has
the legal authority to
take custody. SDCL 26-
7A-12. Should be done
with input from CPS.

5. Contact Intake
Officer for Continued
Custody.

The law requires law
enforcement to contact
intake officer. SDCL
26-7A-13.1

6. Refer case with
recommendations to
states attorney.

Makes recommendation
related to criminal
charges and A/N action.

Makes recommendation
related to A/N action
and may give input
regarding criminal.

7. Family Intervention

This is the role of CPS.
In the initial stages
when a child is removed
law enforcement input
should be considered.

8. Ongoing Services

CPS responsibility.

E. SUGGESTIONS FOR INVESTIGATING REPORTS OF ABUSE/NEGLECT

At this stage it should have been determined whether both Child Protection

Services and law enforcement should team the investigation. All efforts should be made

to complete the investigations as soon and as thoroughly as possible.

1. Once at the scene, the investigator(s) should obtain the following information:




(a) Name, age, sex, permanent address of victim
(b) Name of person responsible for victim’s welfare
(c) Name and address of suspect(s)
(d) Nature and extent of suspected abuse/neglect
(e) Names, addresses, telephone numbers of actual/potential witnesses
(f) Race of parents and child. Are either child or parents Indian?
2. Photographs and need for medical exam.
(SDCL 26-8A-16 allows photographs/medical exams without parental
consent)
(a) color, using 35mm camera
(b) record date, time, film type, and camera settings used
(c¢) photos of environment, physical condition of the child such as injuries,
dirty improperly clothed or unhealthy appearing child or dirty/unsafe

home

(d) later photos may be necessary to show progression of bruises and any
new ones

(e) a medical exam should be considered for the well being of the child
and if medical evidence is needed.

3. Interviews - Use appropriate interview guidelines.
(a) Witnesses, if any
(b) Victim, if old enough
(c) Victim’s siblings, if any
(d) Medical people, if necessary

(e) Law Enforcement Officer’s role: establishing what happened and by
whom

(f) Family services specialist’s role: establishing why it happened and
what can be done now.

15



4. Determine if emergency temporary custody is warranted (See pp. 22-25) - Use

Emergency Removal Checklist page 24.

F. SUGGESTIONS FOR INTERVIEW OF CHILD (Either victim or witness)

Such interviews are never easy - some children fear authorities due to family bias

or because the child believes (s)he is in trouble.

1.

2.

10.

1.

12.

13.

14.

15.

Use team approach when CPS and law enforcement are both involved.
Be careful in use of tape recorder because it

(a) may scare child, and

(b) one needs to consider evidentiary benefit or problems.

Build trust with the child.

Conduct interview in private away from suspect- preferably without parents
present.

Sit next to or near child, not across a desk or table.
Explain to child how information they give will be used.
Conduct interview in language child understands.

Kids are concrete (e.g. Question: “Are you in school?” Answer: “No.” Of
course not. The child isn’t in school today; the child is talking to you.).

Don’t ask leading questions (a question that suggests the answer).
Ask open-ended questions.
Don’t promise results to children.
Ask child to clarify words/terms which are not understood.
(a) don’t assume.

(b) don’t put words in child’s mouth.

Explain in a non-threatening comforting way necessity of seeing child’s
injury.

Tell child if any future action will be required.

Keep reassuring child that he/she is not in trouble, or at fault.

16



16. Avoid condemning or running down a parent in front of the child (natural
bond between them).

17. Avoid using term “sick” when referring to suspect- sickness spreads, may
scare child.

18. Children under seven rarely lie-sometimes parents tell child what to say if
asked what happened.

19. Be very patient, calm, soothing, and supportive.

20. Be innovative when child is not very verbal or is young- use tools such as
drawings to assist.

21. When interviewing jointly,
(a) person with best rapport actually asks questions.
(b) If one interviewer is male and the other female, whomever the child is

most responsive to should proceed.

(c) Family services specialist is usually less threatening and can introduce

officer as his/her friend.

(d) Joint interviews reduce number of times child has to be put through the

process. Whenever possible all parties should be present to avoid
having the child repeat his/her story.

() Remember the officer is preparing a Court case while the family

services specialist is preparing for case plan and case management.

G. SUGGESTIONS FOR INTERVIEWING PARENTS

1.

Interview promptly, separately, and in a setting which is convenient
and most conducive to the objective of the interview.

Interview where there are few or no distractions.

Parents should be interviewed in great depth, lock them into the
accurate story.

Miranda Warning is required for custodial interrogations. (A custodial
interrogation is when the person is not free to leave or is under arrest.)

Different than normal criminal interview because you
(a) need to know who’s responsible and
(b) why did it happen.

Protect the identity of the person who made the referral.
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10.

11

12.

13.

14.

15.

16.

17.

18.

Avoid passing judgment or displaying disgust as to what has
happened.

Listening carefully and sympathetically to obtain more information.

Ensure that parents understand what has been reported and what is
being said. Parents have strong emotional reactions (fear or anger) to
process and might not retain information.

(a) Explain officer observations.

(b) Explain results of medical exam, if one is done.

Ask for explanation, if they have one, of how child was injured.

. Take notes, as story may change or have contradictions.

Be direct, honest and professional at all times.
Don’t try to “prove” abuse or neglect by accusations or demands.
Don’t try to blame or make judgments about the parent(s) or child.

Try to minimize blame for the offense - everyone is sensitive to
charges of child abuse.

Remember the importance of a confession - it will usually be the
strongest evidence sometimes obtained at last possible moment in
interview.

Reassuring suspect that you know they did not mean to hurt the child
sometimes helps- most physical abuse happens when a loss of control

occurs.

Miscellaneous Tips:

Watch behavioral indicators.
Don’t be afraid of emotions - reassure and be supportive.
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IV.  PROTECTIVE CUSTODY

A. INTRODUCTION

In cases of suspected child abuse or neglect, the investigator must realize that the first
priority is protection of the child. In the case of clear and present danger, it may be necessary to
place the child in protective custody to ensure the child’s safety and well-being. SDCL 26-8A-
21 mandates that reasonable efforts should first be made to avoid removal by eliminating
present/potential threats. Examples of such efforts are: a) removal of perpetrator from the
home; b) provision of emergency supplies or services to resolve any immediate threats; and c)
any other actions that will reasonably ensure the child’s safety for the time being. When such
actions are not feasible or possible, removal may be the only safe alternative.

Deciding whether a child is safe in the home may be the most crucial step in the
investigation. Information influencing this decision can be gained through a review of past
parental behavior, statements, and behaviors during a preliminary investigative interview, or
from reports by others who know the family. If the child is in imminent danger, i.e. between
now and when the investigation will be completed, the investigator must take whatever steps are
necessary to ensure the child’s safety before proceeding with the investigation. When the child
needs to be removed, the investigation and decision making should be prompt with the intent of
establishing permanency for the child as soon as possible. (South Dakota Division of Criminal

Investigation Law Enforcement Training Booklet Investigation of Child Abuse.) Whenever

possible, the decision to remove should be made jointly by the investigating officer and CPS.
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1. ASSESSING IMMINENT DANGER
According to SDCL 26-7A-12(4), when a law enforcement officer
reasonably believes

a. that protective custody is warranted because

1. there exists an imminent danger to the child’s life or safety

1i. and there is no time to apply for a Court order

iii. and the parents refuse an oral request for consent to the child’s
removal from their custody
b. or if the parents are unavailable, the officer may take the child into

temporary custody.

Imminent: “To threaten, ready to take place.”
Danger: “Exposure to injury, pain, or harm.”

What does all of this mean then, in a practical sense, when you are called
on to assess the situation a child is in who has been or may be subjected to abuse?
In the most basic of terms there are four types of child abuse: Physical, sexual,
neglect and emotional. All of these occur at varying levels of severity. First you
will need to assess if any of these types of abuse has occurred. Next, you will
need to assess the severity of the abuse to decide what needs to happen next.
Some cases will be very clear cut, others will need much deeper consideration.
You will have to decide if the child needs to be removed for his/her safety or if
other actions can be taken to ensure the safety of the child.

There are two laws that provide you with the ability to complete this part

of the assessment phase.
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SDCL 26-8A-9 -- INTERVIEWS OF CHILDREN. Upon receipt of a

report pursuant to SDCL 26-8A-8, the Department of Social Services or law

enforcement officers shall investigate. Investigating personnel may personally

interview a child out of the presence of the child’s parents, guardian or custodian

without advance notice or consent. The investigation does not prohibit any other
lawful action. If the investigation and report indicate that child abuse or neglect
has occurred, the State’s Attorney shall take appropriate action immediately.
Even at this early stage, the Court has authority to appoint an attorney, guardian
ad litem or special advocate to assist in representing the best interests of the child.
Compensation and expense allowances for the child’s attorney, guardian ad litem
or special advocate shall be determined and paid according to SDCL 26-7A-31.

SDCL 26-8A-16 PHOTOGRAPHS AND MEDICAL EXAMINATIONS.

Any person receiving a report under SDCL 26-8A-3 may require that color
photographs or videotapes be taken of the areas of visible trauma on a child who
is the subject of the report and may require a radiological or other medical
examination or testing of the child without the consent of the child’s parents,
guardian or custodian. All photographs and videotapes taken pursuant to this
section shall be taken by law enforcement officials, the Department of Social
Services or their designated agents. All photographs, videotapes, x-rays and test
results or copies of them, shall be sent to the appropriate law enforcement agency,
State’s Attorney or to the Department of Social Services.

These two laws provide you with the legal tools you will need to conduct

an accurate assessment of victims of child abuse. Remember, your primary goal
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is to look at the entire situation accurately so you can reasonably determine what
action needs to be taken to ensure the safety of the child.

If you fail to conduct an adequate assessment and do not take the
necessary actions to protect a child and the child is subsequently harmed you can
be held liable and responsible in part for the harm inflicted on the child. Keep in
mind that you must consider all of the four types of abuse (physical, emotional,
sexual and neglect) when making this assessment. You must also document in
great detail how you made your assessment and why you reached the decisions
you did.

2. SUGGESTIONS FOR DETERMINING WHETHER A CHILD SHOULD
BE REMOVED

a. Child Protection, CHINS or Delinquency issue?

i) Child protection issues must involve a parent, guardian or custodian
perpetrating physical, sexual or emotional abuse or neglect which
constitutes imminent danger to a child. (SDCL 26-7A-12(2))

ii) CHINS issues involve a child as a status offender SDCL 26-8B-2.

Runaways (SDCL 26-7A-12(3))
Out of parent’s control
Truancy
ii1) Delinquency issues involve a child being arrested for breaking the
law. SDCL 26-8C-2. (S)he may be out of control and a danger to
himself/herself or others. (SDCL 26-7A-12(1))
b. Use the Initial Family Assessment (Form 1).
c. Taking legal custody when child’s physical custody remains at home.
In certain situations you may be able to boost the level of

protection afforded to the child without actually physically removing the

child from the home. Legal custody of the child may be taken to enhance
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the legal options available to protective services. In appropriate
circumstances, you may consider leaving the child at home if your
assessment determines that the child will be protected in the environment.
(Remember that perpetrators always return and promises are made to be
broken.) Factors you may consider include but are not limited to:

1) The perpetrator has been removed from the home;

i1) A non-offending caretaker is available and is able and willing

to protect;
ii1) Legal custody will help to enhance the safety of the child and

insure the non-offending caretaker follows through with
services.

d. Taking legal and physical custody of child.

By state law, family services specialists are not authorized to
remove children and place them in protective custody. Only law
enforcement officers (and judges) have the legal authority to remove a
child. Law enforcement along with the family services specialist should
evaluate the degree of risk to a child who appears to be abused, neglected
or threatened with substantial harm if the child remains in the home.

1). Emergency Removal Checklist (page 24) provides suggestions
for assessing the need to remove a child from the home.

i1). Checklist for law enforcement role (SDCL 26-7A-12):
1. Contact DSS.

2. Prepare written notification form (Form 3) to give to the
parents/guardian at the time of removal. (SDCL 26-7A-15)
(see also SDCL 26-7A Appx Form 1 at pp 307-08 vol. 9A
1992 Revision of the SD Codified Laws)

e Date and time of the 48 hour hearing.

e Who to contact, including telephone
numbers, for more information (social
services, states attorney).
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e Notice to parents to appear at Court
early enough to apply for Court
appointed counsel to represent them at
the hearing.

e. Intake-proceed immediately to intake. SDCL 26-7A-13.1.
Notes:
B. EMERGENCY REMOVAL CHECKLIST
The existence of any of the following conditions could constitute grounds for emergency
removal of a child from the home. The existence of such condition(s) should be documented on
the removal form.

e The maltreatment in the home, present or potential, is such that a child could suffer
permanent damage to body or mind if left there.

e Although a child is in immediate need of medical or psychiatric care, the parents refuse to
obtain it. (NOTE: SDCL 26-8A-16 allows photographs/medical exams without parental
consent.)

e A child’s physical and/or emotional damage is such that the child needs an extremely
supportive environment in which to recuperate and the parents are not willing or able to
provide it.

e A child’s sex, age, physical or mental condition renders the child incapable of self-protection
-- or for some reason constitutes a characteristic the parents find completely intolerable.

e The evidence suggests that the parents are torturing the child, or systematically resorting to
physical force, which bears no relation to reasonable discipline.

e The physical environment of the home poses an immediate threat to the child and the parents
are unwilling or unable to remedy the situation.

e The evidence suggests that parental anger and discomfort with the investigation will be
directed toward the child in the form of severe retaliation against him or her.

e The evidence suggests that the parent(s) is/are so out of touch with reality that they cannot
provide for the child’s basic needs.

e The evidence suggests that the physical condition of the parent(s) poses a threat to the child
and there are no available alternatives to assure the child’s safety.

e The family has a history of hiding the child from outsiders.

e The family has a history of prior substantiated incidents or allegations of significant abuse or
neglect with evidence that the parent’s response to intervention was negative.

e The abuse or neglect did occur and the parents are completely unwilling to cooperate in the
investigation or to maintain contact with any social agency and may flee from jurisdiction.

e Parent(s) as defined by SDCL 26-8A-2 abandon the child.
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e Severe abuse such as life threatening abuse, multiple injuries, extensive burns, head
or central nervous system injury, sadistic injury, severe malnutrition with inability to
immediately correct the cause, incest, etc.

e Repeated abuse after initial report and intervention.

e Evidence of repeated and frequent abuse from history, physical examination or x-ray.

e Any physical abuse to a child less than one year old, or a child with special needs.

e Child exhibits behavior that is unduly provocative or obnoxious to the parents.

e Adolescent refuses to return home and is beyond the parents’ control.

e Non-perpetrator adult is not protective.

e Parents deny diagnosis consistently and/or refuse treatment services (with hostility or
passive-aggressiveness or total indifference).

e Parent is dangerous (i.e.; sociopath, psychotic, suicidal or homicidal).

e Parent wants child placed after appropriate counseling.

e Numerous ongoing crises.

This checklist is not intended to be all-inclusive. It is intended only as a suggestion.
Other factors may exist to justify removal. If so, such factors should be documented on the

removal form.
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V. COURT APPOINTED SPECIAL ADVOCATE (CASA)

A. INTRODUCION

In Spanish, “CASA” means “home.” In today’s juvenile justice system, CASA
refers to a Court Appointed Special Advocate—a trained community volunteer appointed
by a judge to represent the best interests of abused and neglected children in court. The
CASA concept is based on the principle that every child has a right to a safe, permanent,
loving home. Courts are faced with large and varied caseloads--each of which demands
attention. Yet children who are abused and neglected are in court through no fault of their
own. Frequently the parents who would ordinarily look to their best interests are the very
reason the children are in court and therefore, they have no one to help them through the
process. The complex network of lawyers, family services specialists and judges do not
always give the detailed attention to each child who goes through the system. CASA
volunteers help fill that gap by advocating for the child.

B. APPOINTMENT AND TRAINING

Before being assigned to any cases, CASA volunteers must pass a background
check and receive approximately 30 to 40 hours of training. CASA volunteers are
appointed by the judge (see Form 17) and take an oath of office.

C. APPOINTMENT TO INDIVIDUAL CASES

The court enters an order appointing the volunteer to the case and granting the
volunteer access to the child’s record. (See Form 18.) After they are appointed,
volunteers generally talk to people and review records before court hearings. Volunteers

usually work about 10 to 15 hours per month. A typical volunteer works with a child for
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about one year, which is the recommended maximum time for a case from beginning to
end.

D. INVESTIGATION AND REPORTS

The volunteer investigates the case by reviewing records and talking to people
who have information about the child—parents, teachers, neighbors, doctors, school
officials and others with information. The CASA volunteer’s most important task is to
get to know the child.

The CASA volunteer appointed to a case participates in court hearings and
submits a report to the court including a recommendation whether a child should be
returned home, placed in foster care or placed for adoption.

E. SPEAKING FOR THE CHILD

The CASA volunteer helps the child understand the confusing court process and
answers questions for the child. The volunteer presents the child’s needs and views to the
judge. The volunteer helps keep the case moving so the child can get on with life and not
languish in foster care. Without individual attention, some children have spent years in

foster care waiting for permanency.
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VI. INTAKE

A. CONTACTING AN INTAKE OFFICER

A law enforcement officer who removes a child from home shall immediately
contact an intake officer’ who shall hold an intake hearing. SDCL 26-7A-13.1. If
possible, the family services specialist and law enforcement officer should contact the
intake officer together, to obtain approval for an out-of-home placement until a 48 hour
hearing is held or the child is released.

The following information should be prepared:

e Available Placement options

It is also recommended that you have a copy of the intake officer’s Temporary
Custody Directive form (Form 4) so that you can follow along with the intake officer
during the hearing. Reviewing the temporary custody form ahead of time will make it
easier for you and the intake officer to communicate because you will know what the
intake officer is looking for and what will be considered in determining whether to
continue your removal of the child from the home.

B. PURPOSE OF AN INTAKE HEARING

The purpose of the intake hearing is to decide whether a child should be held in
temporary custody following initial removal by a law enforcement officer and pending
further hearings by the court. Intake is an independent judicial review of a law
enforcement officer’s decision to remove the child and provides due process for the child.

Temporary custody is physical and legal control of a child prior to final disposition.

? Intake officers are circuit judges or their designees (but not court services officers, law enforcement
officers or states’s attorneys). SDCL 26-7A-1(20).
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SDCL 26-7A-1(27). Temporary care is care given to a child in temporary custody.
SDCL 26-7A-1(26).
C. PROCEDURE FOR HOLDING AN INTAKE HEARING
1. No NOTICE is necessary. SDCL 26-7A-13.
2. May be TELEPHONIC SDCL 26-7A-13 or other appropriate means.
3. EVIDENCE SDCL 26-7A-13.
a. Affidavit.
b. Sworn testimony. Intake officers can administer oaths SDCL 26-7A-1(20).
oath: SDCL 19-14-3.1
Do you solemnly swear that the evidence you shall give relative to
the matter in difference now in hearing before me shall be the
truth, the whole truth and nothing but the truth, so help you God.
affirmation in lieu of oath: SDCL 19-14-3.2.
Do you solemnly affirm that the evidence you shall give relative to
the matter in difference now in hearing before me shall be the
truth, the whole truth and nothing but the truth under the pains and
penalties of perjury.
c. Rules of evidence do not apply SDCL 26-7A-56.
4. Rules of procedure do not apply SDCL 26-7A-56.

5. No record is needed [§17 1991 HB1140 (page 16 line 26) & 1991 Senate
Journal p878, lines 40-41].

6. Issue a written temporary custody directive SDCL 26-7A-13. (Form 4)
D. FACTORS TO CONSIDER Place the child in temporary custody:

1. If the child is abandoned or seriously endangered by the child's
environment,

OR

2. If there is an imminent danger to the child's life or safety and immediate
removal of the child from the child's parents, guardian or custodian
appears to be necessary for the protection of the child.

29



3. REASONABLE EFFORTS do not need to be considered by the intake

officer.

However, the family services specialist should be ready to detail reasonable

efforts at next hearing, which is the 48 hour hearing, and it is never too early to

think about, take and document reasonable efforts. Once a child is removed, the

family services specialist shall carefully consider the family’s ability to have the

child returned back home. If this is at all possible, the family services specialist

should immediately begin providing the case services to help the family move in

this direction. The family services specialist should be ready to provide the

following historical and current information to the Court at the 48 hour hearing:

b S

9]

Contacts with the parents since the initial placement.

Previous abuse or neglect issues.

Current placement information.

Notice information regarding parents (including absent parent), Indian
custodians, tribes (personal notice, telephone contacts or fax).

Relative resource information.

Potential tribal eligibility; always ask if this is an Indian child---even if
the child doesn’t look like an Indian child..

However, under federal and state law, reasonable efforts are not required if a Court

has determined that:

1.

Committed a crime defined in § 22-16-4, 22-16-7, 22-16-9, 22-16-15, 22-
16-20, 22-22-1, 22-22-19.1, 22-22-22, 26-10-1, or subdivision 22-19-
1(5), or committed conduct described by any of those statutes that
violated the law or ordinance of another jurisdiction having elements
similar to an offense described by any of those statutes;

Committed a crime defined in § 22-18-1.1 against the child or another
child of such parent, or committed conduct described by that section that
violated the law or ordinance of another jurisdiction having elements
similar to the offense described by that section;

Has been determined by a court by clear and convincing evidence to have
subjected the child or another child to torture, sexual abuse, abandonment
for at least six months, chronic physical, mental, or emotional injury, or
chronic neglect if the neglect was a serious threat to the safety of the
child or another child;
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4. Is incarcerated and is unavailable to care for the child during a significant
period of the child's minority, considering the child's age and the child's
need for care by an adult;

5. Has had parental rights to another child involuntarily terminated by a
prior legal proceeding;

6. Has a documented history of abuse and neglect associated with chronic
alcohol or drug abuse;

7. Has exposed the child to or demonstrated an inability to protect the child
from substantial harm or the risk of substantial harm, and the child or
another child has been removed from the parent's custody because the
removed child was adjudicated abused and neglected by a court on at
least one previous occasion;

8. Has exposed the child to or demonstrated an inability to protect the child
from substantial harm or the risk of substantial harm, the child has been
removed from the parent's custody on two separate occasions, and the
Department of Social Services offered or provided family services on
each of the two separate occasions the child was removed; or

9. Has exposed the child to or demonstrated an inability to protect the child
from substantial harm or risk of harm resulting from a crime, act, or
omission as specified in subdivision (1), (2), or (3) of this section.

SDCL 26-8A-21.2;

E. OPTIONS for temporary custody-SDCL 26-7A-14(4]1)

1.

2.

Must be LEAST RESTRICTIVE ALTERNATIVE SDCL 26-7A-14
RETURN child(ren) to parents, guardian or custodian
DEPARTMENT OF SOCIAL SERVICES temporary care
FOSTER CARE
SHELTER
Shelter is "staff-secure" not "locked-secure" [a physically
unrestricting home or facility for temporary care of a child SDCL

26-7A-1(25)]

If they lock the doors, it is detention and not shelter
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6. DETENTION IS NOT AN OPTION for abused or neglected children.
SDCL 26-7A-26(q1)

detention is "locked-secure"

7. JAIL IS NOT AN OPTION for abused or neglected children SDCL 26-

TA-26(1)

NOTE: It isn't the intake officer's job to find a placement but to approve a placement
proposed by DSS or law enforcement.

AND: The law enforcement officer or family services specialist shall deliver the child to the
temporary custody placement approved by the intake officer. SDCL 26-7A-13.2

F. CHECKLIST FOR END OF INTAKE HEARING

INTAKE OFFICER

1.

2.

Issue the Temporary Custody Directive (Form 4)

Contact and forward the original of the temporary custody directive to the
state’s attorney.

FAMILY SERVICES SPECIALIST

1.

Notify parents. Attempt to personally notify parents of the 48 hour hearing. It
is extremely important that parents attend the 48 hour hearing and
extraordinary efforts should be made to make sure they attend.

Notify non-custodial parents and also make extraordinary efforts to locate
them prior to the hearing. Contact the office of child support, relatives, the
office of economic assistance, check the telephone book and make any other
efforts that may be appropriate given what is known about that parent.

Contact State’s Attorney’s Office regarding the need for a 48 hour hearing
and provide reports and information.

Contact tribes if ICWA applies (by telephone or fax).
Notify Indian custodian if applicable - (25 USCA 1912 (A)).
Notify CASA before the 48 Hour Hearing (where CASA is available).

Notify foster parent or other custodial caretaker as soon as possible.
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VII. 48 HOUR HEARING (TEMPORARY CUSTODY HEARING)

INVOLVING AS MANY PARTIES AS POSSIBLE AS EARLY AS POSSIBLE
CREATES A LESS ADVERSARIAL PROCESS AND ELIMINATES MANY
THINGS THAT CAUSE DELAY.

A. TEMPORARY CUSTODY HEARING

No child may be held in temporary custody longer than forty-eight hours, or twenty-
four hours (pursuant to §26-8B-3). If child is to be held in temporary custody for a
period longer than forty-eight hours the child must be within the jurisdiction of the court,
a petition for temporary custody is filed and the court orders longer custody during a
noticed hearing or a telephonic hearing.
B. PURPOSE OF A 48 HOUR HEARING

Pursuant to SDCL 26-7A-18, at the 48 Hour Temporary Custody Hearing the court
shall consider evidence of the need for continued temporary custody of the child. Is not
intended to address the merits of the case, but rather to determine whether continued
temporary custody outside the home is necessary to protect the child. The purpose is to
decide whether the child can be safely returned home and when. The decision should be
based on a competent assessment of the risks and dangers to the child. The Court should
evaluate the current and future danger to the child and what can be done to eliminate the
danger. The purpose is not to adjudicate for or against any particular parent, guardian or
custodian of a child. This is not a criminal proceeding and the need to establish blame
should be secondary to determining that a child is in need. A relaxed, Family-Court
atmosphere can go a long way to promote a spirit of cooperation in the best interest of the

child. If the child is in temporary custody of the Department of Social Services and has
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not been adjudicated as an abused or neglected child, the court must review the child’s
temporary custody placement at least once every sixty days. SDCL 26-7A-19(2)

In some cases where there is prior history of abuse and neglect, or circumstances
warrant, simply proceed under SDCL 26-8A, 26-8B or 26-8C and file a petition for an
abuse and neglect, child in need of supervision, or juvenile delinquency at the time of the
48 hour hearing.

C. PROCEDURE FOR HOLDING A 48 HOUR HEARING

l. The court may RELEASE a child at any time without a hearing with or
without conditions or on written promise of parent(s) regarding care and
protection. SDCL 26-7A-14.

2. PRIORITY in scheduling is given to hearings concerning children in
temporary custody or removed from home. SDCL 26-7A-33.

3. HOLD THE HEARING WITHIN 48 HOURS (excluding Saturdays,
Sundays and holidays) SDCL 26-7A-14(92).

4. IT IS A CLOSED HEARING absent a compelling reason to open it.
SDCL 26-7A-36.

5. IF TEMPORARY CUSTODY IS LONGER THAN 48 HOURS, SDCL 26-
7A-14 or twenty-four (pursuant to §26-8B-3), the child must be within the
jurisdiction of the court, a temporary custody petition must be filed and the court
must order longer custody during a noticed hearing or a telephonic hearing. Keep
in mind that the child can be placed in the temporary custody of the Department of
Social Services, even if the child has not been adjudicated as an abused or
neglected child. SDCL 26-7A-19(2).

6. PETITION SDCL 26-7A-43. If the state’s attorney determines there is a need
to file a petition, s/he may file a written petition alleging a child to be an abused or
neglected child, a child in need of supervision, or a delinquent child. The petition
shall include;
e Child’s name, date of birth, and residence;
e Names and residences of child’s parents, guardian, or custodian, or, if
not known, of the child’s nearest known relatives;
e Statement of the facts that bring the child within the court’s jurisdiction;
e A request that the court adjudicate the child to be an abused or neglected
child, a child in need of supervision or a delinquent child, and that
appropriate proceedings be conducted regarding adjudication and
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disposition; and
e A statement as to whether or not the Indian Child Welfare Act appears
to be applicable.

Two or more children having one or more common parent, guardian or custodian
and a common home environment may be included in same petition. The child’s
parents, guardian, or custodian, as applicable, shall be included as named
respondents.

8. NOTICE REQUIREMENTS SDCL 26-7A-15.

a. By law enforcement officer or party who takes a child into temporary

custody
o to state's attorney-SDCL 26-7A-17
o location of child-at earliest opportunity
. written report-promptly

e facts of removal

¢ identity and age of child

¢ identity and location of parent(s), guardian or custodian
e whether the parties were notified

o to parents-without unnecessary delay SDCL 26-7A-15
o child is in temporary custody
o right to a hearing

b. By state’s attorney SDCL 26-7A-15

o to parents-without unnecessary delay SDCL 26-7A-15
o Time, date and place of the hearing
J Failure to notify is not cause to delay the hearing if the
child is represented by an attorney at the hearing
SDCL 26-7A-15
o The State’s attorney shall promptly notify the court
SDCL 26-7A-17

9. May be TELEPHONIC SDCL 26-7A-14 & 26-7A-18.

10. RULES OF EVIDENCE DO NOT APPLY SDCL 26-7A-56.
Instead the Court may design its own rules of evidence to fully inform
the Court.

11. RULES OF PROCEDURE DO NOT APPLY SDCL 26-7A-34(2) &

SDCL 26-7A-56. Instead, the Court may design its own rules of
procedure to fully inform the Court.
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12. A RECORD should be made. SDCL 26-7A-35.

13. CONTINUE (only if necessary) the hearing for not more than 24
hours if additional information or witnesses are needed but resolve as
many issues as possible before continuing the hearing.

14. Issue a TEMPORARY CUSTODY ORDER SDCL 26-7A-14.
Findings of fact and conclusions of law are not necessary for a
temporary custody order SDCL 26-7A-86.

see Form 7

14. Determine whether reasonable efforts may be dispensed with under SDCL
26-8A-21.1.

FACTORS TO CONSIDER

1.

BEST INTERESTS OF THE CHILD SDCL 26-7A-18. At the temporary
custody hearing the court shall consider the evidence of the need for continued
temporary custody of the child.

OPTIONS FOR COURT following temporary custody hearings

a. Abused or neglected child -SDCL 26-7A-19
e Order the release of the child either with or without restrictions or condition
or upon written promise of child’s parents/guardian regarding care and
protection or the child; or
e Continue the temporary custody of the child under conditions for duration
and placement that the court requires.
e [f the child is in temporary custody of DSS and has not been adjudicated as
an abused or neglected child, the court shall review the child’s temporary
custody placement at least once every sixty days.

b. Child in need of supervision — SDCL 26-7A-20

e After the temporary custody hearing the court shall release the child from
temporary custody to parents/guardian with or without restrictions or
conditions unless the court finds that the child should continue to be held in
temporary custody for any of the following;

- Child failed to comply with courts services or a court-ordered program,;

- Child is being held for another jurisdiction ;

- Child has demonstrated propensity to run away;

- Child is under court-ordered home detention in this jurisdiction;

- There are specific, articulated circumstances which justify the detention

for the protection of child from potentially immediate harm to the child’s

self or others; or
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- Child is a material witness & detention is necessary because of
implications of tampering with child and affidavit so stating is filed with
court.
e Child in need of supervision may not be placed in detention for longer than
24 hours after the temporary custody hearing unless child has been accused of
or has been found in violation of valid court order

c. Delinquent Child — SDCL 26-7A-21

e [f the child is a delinquent, after the temporary custody hearing the court
shall release the child from temporary custody to parents/guardian with or
restrictions or conditions and the subsequent appearance of child in court
unless the court finds that child should continue to be held in temporary
custody for the following;

- Child is a fugitive from another jurisdiction;

- Child is charged with a violation of §22-22-7, a crime of violence under

subdivision 22-1-2(9) or a property crime, which if committed by an adult,

would be a felony;

- Child is already held in detention or on conditional release in another

delinquency proceeding;

- Child has demonstrable recent record of willful failures to appear at court

proceedings;

- Child has demonstrable recent record of violent conduct;

- Child has demonstrable recent record of adjudications for serious

property offenses;

- Child is under the influence of alcohol, inhalants or controlled substance;

or

- Child has failed to comply with court service or court ordered program.

2. REASONABLE EFFORTS shall be made by DSS prior to the removal of an
alleged or adjudicated abused or neglected child to prevent or eliminate the need
for removal of the child. 42 USC §671(a)(15) & SDCL 26-8A-21.

If a child has been or is to be removed, the Court shall determine that removal of
the child is or was necessary because continued presence in or return to the home
would be contrary to the child’s welfare and that reasonable efforts have been
made by the Department of Social Services to avoid removal or to return the child
to the home.

The family services specialist should be ready to detail reasonable efforts at the
48 Hour Hearing. Once a child is removed, the family services specialist shall
carefully consider the family’s ability to have the child returned back home. If
this is at all possible, the family services specialist should immediately begin
providing the case services to help the family move in this direction. The family
services specialist should be ready to provide the following historical and current
information to the Court at the 48 Hour Hearing:
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Contacts with the parents since the initial placement.

Previous abuse or neglect issues.

Current placement information.

Notice information regarding parents (including absent parent), Indian
custodians, tribes (personal notice, telephone contacts or fax).

Relative resource information.

6. Potential tribal eligibility; always ask if this is an Indian child---even if
the child doesn’t look like an Indian child..

=

9]

See Court Report Form (Form 5) and ICWA Affidavit (Form 6).

REASONABLE EFFORTS. In most cases, federal law requires that
“reasonable efforts” be made to prevent or eliminate the need for removal of an
abused or neglected child from the child’s home and to reunify the family if the
child is removed. 42 USC 671(a)(15) To enforce this provision, the South Dakota
legislature has codified at least some of the criteria to be considered to determine
whether “reasonable efforts” have been made.

According to SDCL 26-8A-21, “Reasonable efforts” means provision by
the Department of Social Services of assistance or services that are:

e appropriate,

e available,

e could be made available without undue financial burden on DSS,

e would have a significant likelihood of protecting the child in the home.
In determining the adequacy of reasonable efforts, the Court shall
consider the efforts made by the child’s parents to cooperate with the
Department and to effectively utilize the assistance or services for the
benefit of the child.

Additionally, in cases under ICWA, the Court must determine whether
the agency has made active efforts to preserve the family (25 U.S.C.A
1912 (d)).

e Was there imminent danger to the child?

e Were there appropriate caretakers available to care for the children to
prevent removal?

e (Could the perpetrator have been removed from the home so the child
could remain?

e Was there a non-abusing caretaker with the willingness/ability to
protect?

e Were there any services that could have been used with the family to
prevent placement?

o Were relative resources explored?

e A foster care placement order under ICWA (25 USC § 1912(e)) must
include a determination that continued custody by the parent or Indian
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custodian is likely to result in serious emotional or physical damage to
the Indian child. An ICWA Affidavit (Form 6) may be sufficient for
this purpose at the 48 hour hearing.

OR
NO REASONABLE EFFORTS NECESSARY SDCL 26-8A-21.1

The Court could determine that NO REASONABLE EFFORTS are necessary
under SDCL 26-8A-21.1. [If the parent has committed murder, manslaughter,
rape, incest, sexual exploitation of children or criminal child abuse, felony assault
against a child, or the parent has had parental rights to another child terminated by
a prior abuse and neglect proceeding or the parent has a documented history of
abuse and neglect associated with chronic alcohol abuse or the parent has
demonstrated inability to protect the child from substantial harm or risk of
substantial harm and the child has been adjudicated abused and neglected on at
least one previous occasion and removed from the parent’s custody.]

4. Must be LEAST RESTRICTIVE ALTERNATIVE SDCL 26-7A-14(91)

5. RETURN child(ren) to parents, guardian or custodian with or without
conditions or on written promise of parent(s) regarding care and protection

6. DEPARTMENT OF SOCIAL SERVICES. Even though the child has not
been adjudicated as an abused or neglected child, s/he may have been
placed in temporary custody with the Department of Social Services. The
Department may allow visitation.

7. FOSTER CARE (may allow visitation)

8. SHELTER (may allow visitation) Shelter is "staff-secure" not "locked-secure" [a
physically unrestricting home or facility for temporary care of a child SDCL 26-
7A-1(25)] . If they lock the doors, it is detention and not shelter

9. DETENTION IS NOT AN OPTION for abused or neglected children.
SDCL 26-7A-26(q1). Detention is "locked-secure."

10. JAIL IS NOT AN OPTION for abused or neglected children SDCL 26-
TA-26(1)

11. NOTE: Failure to hold a 48 hour hearing does not require release of an
abused or neglected child who is in temporary custody. SDCL 26-7A-16.

12. If an Indian child is placed out of the home, follow the requirements of the
Indian Child Welfare Act:
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a. Requirement of finding that continued custody with the parent or Indian
custodian is likely to result in serious emotional or physical damage to the
child (25 U.S.C.A 1912 (e) & (¥)).

b. Requirement of finding active efforts have been made to provide remedial
services and rehabilitative programs to prevent the break up of the Indian
family and that these efforts have proved unsuccessful (25 U.S.C.A. 912 (d)).

c. Indian child must be placed in the least restrictive setting with preference
given to extended family members, foster home approved by the Tribe,
licensed Indian foster home, or Indian approved institution. See, (25 U.S.C.A
1915 (b), 25 U.S.C.A 1903 (2), and 25 U.S.C.A 915 (c)).

d. Preference may be overcome by a showing of good cause (25 U.S.C.A 1915
(a) and (b)).

D. CHECKLIST FOR END OF 48 HOUR TEMPORARY CUSTODY HEARING

1. Issue the TEMPORARY CUSTODY ORDER (Form 7) for temporary custody
or return of the child(ren) to parent(s), guardian or custodian.
a. If issues can’t be resolved by a continuing Temporary Custody Order
then a petition beyond the Temporary Custody Petition is needed.

2. APPOINTING AN ATTORNEY

a. Child in need of supervision or delinquent child.

SDCL 26-7A-11. If a petition is filed, the child and the child’s parents
have the right to representation by an attorney at every stage of the
proceedings.

b. Alleged abused or neglected child.

SDCL 26-7A-31. If the child or child’s parents requests an attorney in
proceeding under 26-8A, 26-8B, or 26-8C and the court finds that the
party to be without sufficient financial means the court shall appoint an
attorney. The court may appoint an attorney for any child or any party
without request of the party if the court deems representation by an
attorney necessary to protect the interests of the party.

SDCL 26-8A-9. The court may appoint an attorney, guardian ad litem, or
special advocate to assist in representing the best interests of the child.
SDCL 26-8A-18. The court shall appoint an attorney for any child alleged
to be abused or neglected in any judicial proceeding. The child’s attorney
cannot be the same as the parent’s attorney. The court may designate
other persons, including a guardian ad litem or special advocate who may

or may not be attorneys licensed to practice law, to assist the attorney of
the child.

3. ADVISORY HEARING
SDCL 26-7A-30. The court shall advise the parties of their constitutional
and statutory rights, including the right to be represented by an attorney, at
the first appearance of the parties before the court. The court shall also
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advise parties of right to file, at conclusion of the proceedings, a motion
for a new hearing the right to appeal

SDCL 26-7A-54. The court shall conduct an advisory hearing before the
adjudicatory hearing on the petition as follows;

a. Determine names and relationships and whether any parties need to
be joined.

b. Advise parties of statutory and constitutional rights, the nature of the
proceedings and the allegations and the worst thing that could happen (i.e.,
termination of parental rights).

c. Advise of right to attorney and requirements for court appointed
attorney and give the parties time to talk to their lawyers if they request it
(see SDCL 26-7A-31 & SDCL 26-8A-18).

d. The court shall then receive the answer, response, denial, or
admission of the parties. The court may accept admissions if the court is
satisfied there is a factual basis for them. If the parties are not ready, enter
a denial on their behalf and move on to setting an adjudicatory hearing
(see #5 below).

Schedule an Advisory Hearing for any parent, custodian or guardian who
is not present. Never delay an advisory hearing due to the absence of a party.
Do advisory hearings for those present and pick up the rest of the parties as
they become available or known.

. ENTER A DENIAL for any parent and set an Adjudicatory Hearing. Any
parent who wants to change the denial to an admission can do so anytime
before the adjudicatory hearing.

. If an alleged abuse and neglect petition has been filed and termination of
parental rights is sought by the state, make an initial determination whether
NO REASONABLE EFFORTS ARE NECESSARY pending the
adjudicatory hearing under SDCL 26-8A-21.1 (i.e., has the parent committed
murder, manslaughter, rape, incest, sexual exploitation of children or criminal
child abuse, felony assault against a child, or the parent has had parental rights
to another child terminated by a prior abuse and neglect proceeding or the
parent has a documented history of abuse and neglect associated with chronic
alcohol abuse or the parent has demonstrated inability to protect the child
from substantial harm or risk of substantia